STATE OF NEW HAMPSHIRE

HILLSBOROUGH, SS. | SUPERIOR COURT
NORTHERN DISTRICT

State of New Hampshire
. V_

Michael Addison

Docket No.: 07-5-0254

ORDER ON DEFENDANT'S MOTIONS TO SUPPRESS

The defendant has filed three motions to suppress various statements he
made to Boston and Manchester police officers. The State objects to all three
motions. The Court held a hearing on the motions on June 30 and July 1, 2008,
and heard the testimony of eight Boston police officers and two Manchester
police officers. After considering the evidence, the parties’ arguments and
relevant legal precedent; the defendant’s Motion to Suppress #1 is DENIED as to
the background questions and GRANTED as to the defendant’s confession to the
Manchester police detectives; Motion to Suppress #2 is DENIED; and Motion to
Suppress-#3 is MOOT in light of the defendant's coﬁfession,being suppressed.

Background

The defendant is accused of shooting to death Manchester Police officer
Michael Briggs on October 16, 2006. Later that day, the Manchesteni police
became aware that the defendant had fled from Manchester to Boston,
Massachusetts and notified Boston police, who immediately'began investigating

the defendant's whereabouts. Boston law enforcement learned that the




defendant was in his grandmother's sixth floor apartment‘at 22 Beechwood
Street in Dorchester. 22 Beechwood Street is an elderly housing complex,
approximately six stories high, with ten fo twelve units per floor. There are two
stairwells, one on either side of the building.

The Boston police secured the area surrounding 22 Beechwood Street,
and the Tactical Team Unit and a hostage negotiator, Boston Police Deputy
Superintendent Colm Lydon, arrived and entered the complex. Lydon’s duties
included attempting to safely apprehend fugitives and de-escalate hostage
situations, not to get information. Lydon called the landline in the defendant’s
grandmother's apariment. Meanwhile, the officers of the Tactical Unit were
trained on the door to the apariment.

Deputy Superintendent Lydon testified that no one answered the phone.
Using a bullhorn, he asked the defendant to pick up the phone to talk to him.
There was no response. Lydon then asked Mrs. Eloise Wilson, the defendant’s
grandmother, if she was in the apartment and if she could hear him. Mrs, Wilson
responded that she was there and could hear him. _

Lydon calied the apartment’s landline again and spoke with Mrs. Wilson
and asked her whether the defendant was in the apartment. She said he was.
Deputy Superintendent Lydon identified himself and asked Mrs. Wilson to tell her
grandson who he was and that he wanted to speak to him. Shortly thereafter,
the defendant got on the line and told_'Lydon that he had been sleeping. After
confirming the defendant’s identity, Lydon told the defendant he wanted to help

him leave the apartment. The defendant told Lydon that he had wanted to tumn




himself in as soon as he heard he was wanted, and that he didn’t do anything
and didn't want to die. The defendant asked Lydon to come to the front of the
apartment door so that the defendant could see him. Lydon de.clin'e'd. and tro'lzd '
the defendant that there were other Boston police officers outside the apartment.
The defendant repeated that he didn’t want to die and said that he wanted a
cigarette.

Deputy Superintendent Lydon told the defendant to tuck the phone
beneath his chin, empty his hands, and knock on the door. -Lydon reiterated that
when he left the apariment, the defendant would see police officers. The
defendant stated that he rwas going to smoke a cigarette and repeated that he
didn’t want to die. At some point during the exchange, the defendant asked
Lydon whether he had spoken to his uncle Darryl, and stated that he didn’t want
anyone to shoot him, and Lydon told the defendant to come out of the apartment
with his hands visible. The defendant came out of the apartment and Boston
police tock him into custody. Boston Police Sergeant Eblan, who was present in
the hallway, testified ttl1at the defendant was sobbing and repeatedly stated, “|
didn’t kill him” and that he saw it on the news.

Boston Police Deteclive James Miller, along with several other police
officers, escorted the defendant down the rear stairwell and arranged for his
tranéport to Boston Police Headquarters. Detective Miller testified that the
defendant made several statements as they proceeded down the stairwell,
namely, “l didn't do it, | was in the house,” “| was going fo turn myself in”, *| saw

myself on television, | was going to furn myself in” and to go ask his uncle.




' _Detecﬁve Miller also testified that the defendant also said, “fuck—them,, they're not

‘going 1o set me up,"l'il' tell on everybody,‘” and repeated .continuously that he

didn't do it. Detectivé_ Miller testified that no one said anything to the defendant
to prompt these statements.

Detective Miller walked the defendant outside, and Boston Police Officer
Emmanuel Canuto placed him in a marked cruiser for transport to headquarters.
Detective Miller foliowed the cruiser in an unmarked vehicle. Detective Jeffrey
Cecil rode in the back of the cruiser with the defendant, and Officer Canuto sat in
the front. Detectives Martin O’'Malley and Sean Joyce, and Sergeant Marc
Sullivan also foliowed the cruiser to headquarters.

As the cruiser drove away from 22 Beechwood Street, it passed
representatives from the me&na Detective_ Cecil testified that when the
defendant saw the media he directed his body towards the window and shouted
to them. Detective Miller testified that as the cruiser passed the media, he heard
the defendant yell,! “look at my facs, this is what | look like, they will beat me up.”
Detective Cecil and Officer Canuto testified that although none of the officers in
the cruiser spoke to the defendant, he made other un.éc.)-li‘c'rted statehents during
the drive to headquarters. Detective Cecil testified that the defendant asked “did
he die,” " stated that- “Antoine Twizz did it, | was home sleeping” to “check out the
residue DNA,” | saw it on TV,"” and “please don't fuck me up, you guys ‘are going

to fuck me up.” Officer Canuto testified that the defendant said “damn, my boy

' Detective Cecil testified that the cruiser’s window was up. However, Detective Miller testified
that he could hear the defendant yelling through an open window.
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died” and “ hope he's not dead,” and made other statements that he could not
hear.

' The cruiser atrived at headquarters and parked near the sélly port at the
rear of the building. Detectivé O'Malley helped remove the defendant from the
cruiser. Detectives Joyce, O'Malley and Cecil, Sergeant Marc Sullivan, and
Officer Canuto waited nearby. Detective Cecil testified that someone may have
toid him to take the defendant to the Homicide Unit. Detective O’Malley testified
that the defendant asked where they were taking him, and Detective O'Malley
told him that he was going to the Homicide Unit. Several officers testified that the
defendant said something to the effect of “Homicide? What? He died?” althougﬁ
some were uncertain what prompted this statement.

Sergeant Sullivan, Officer Canuto, Detectives Joyce, Cecil, O'Malley, and
Miller, and other Boston police officers escorted the defendant into the elevator
where they rode to the second floor of headquarters, where the Homicide Unit is
located. Sergeant Sullivan and Officer Canuto testified that the defendant made
comments indicating that he was concerned about his safety.? Both testified that
no one said anything to prompt this com_ment. Officer Canuto also testified that
the defendant said at some point, “damn, my boy died,” “all | care about is he’s
not dead,” and “damn, I'm going to Homicide he died.”

Once the defendant and the officers arrived at the Homicide Unit,

Detectives Cecil and Joyce sat in silence with the defendant in an interview

2 Detectives O’Malley and Joyce testified that they could not recall any statements during the
elevator ride. Detective Joyce also testified that he could not recall anyone talking to the
defendant or intimidating the defendant. Detective Joyce also testified that he might have heard
the defendant say in the elevator, “is this where | take a beating?”
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room, waiting for Manchester detectives to arrive. The detectives both testified

that the defendant made a commenf to the effect that Detective Joyce was angry

‘or would harm him. Detective Cecil testified that Detective Joyce did not do

anything to provoke this cpmmént and neither detective questioned the
defendant. Every Boston potice officer called at the hearing testified that during
their contact with the defendant they did not question him, and that it was the
policy of the Bosfon Police Department not to question suspects Qvanted in other
jurisdictions, but to leave that to the police from that jurisdiction.

Shortly afterwards, Manchester Police Detectives Ryan Grant and Sean
Leighton arrived at Boston Police Headquarters. Detective Leighton testified
that eariier in the day he had researched the defendant's background and
reviewed police reports generated by prior police contacts with the defendant.
He learned the defendant's parents’ names and residences, the names and ages
of his siblings, his prior addresses at Maple Street and Pearl Street, his date of
birth, nicknames, and prior arrests. Detécﬁve Leighton testified that he knew the
defendant's height and weight, build, social security and driver’s license
numbers, employment, and prior addresses. Detective Leighton also [eamed
from the defendant’s girlfriend that he had not been living with her at the Maple
Street address for some time. |

Boston Police Detective Juan Torres and other Boston police officers
briefed the Manchester detectives. Both Manchester detectives testified that

some Boston police officers told them that the defendant was eager to speak to

them. Shortly thereafter, the detectives eniered the interview room, and




Detectives Cecil and Joyce left. Both Manchester detectives testified that the
defendant appeared io be pleased or relieved to see them, as he sighed and
~ leaned forward when they entered the room. The defendant recognized
Detective Grant from a prior incident duﬁng which the defendant had been
stabbed. Both detectives testified that the defendant told them that he wanted to
talk to them to clear his name. He also stated that he had seen himself on the
news and didn’t know how he was involved. After a brief exchange, the
detectives asked the defendant if they could record their interview with him and
the defendant agreed.

After confirming that the defendant understood that they would record the
interview, Detective Grant stated that “{w]hat ... what we're gonna do, Mike, is
just get a little bit of history from you first.” Appendix to the State’s Objection to
the Defendant’s Motion fo Suppress #1 at 2 (Transcript of the defendant's
October 16 2006 police interview). Detective Leighton took notes during this
portioh of the interview. Detective Leighton asked the defendant for his address.
The defendant told the detectives that he was living with his “baby’s mom” but
that he.had not lived there for some time. The defendant also stated that he had
been living with some friends and that he did not receive mail.

- Detective Leighton asked the defendant for his phone number, and the
defendant responded that he did not have a phone number at his current
address. The detective next asked whether he had a cell phone. The defendant

responded that he did not.. Detective Leighton did not inquire any further about

the cell phone, but asked the defendant his date of birth, where he was born,




' what‘ hospital he was born in, what schools he attended, his level of schooling, -
his embloyméht, marital,"ahd military histo.ries', and ﬁis’social srecurit-y-numb_er.
The'éefendant answered each question.

Detective Leighton then asked the defendant the names of his father and
mother, where they lived, about his contact with his mother, and his siblings'
names, ages, and residences. The defendant answered these questions as well.
Detective Leighton then asked about his grandmofher, Rosetta Addison, and her
address, and the names and ages of the defendant’s children. The defendant
again responded.

After getting this background information, Detective Grant advised the

defendant that they had o review his Miranda ﬁghts with him. The detectives

had a copy of the standard Manchester Police Depariment Miranda waiver form

with them, which detailed the Miranda warnings in five separate sentences, with

a space next to each for the defendant to initial. Detective Grant wrote on the
form the date, time and location, the defendant’s name, and his and Detective
Leighton’s names, and then passed the form to the defendant. Detective Grant
expléined to the defendant, “I’m gonna have you read these out loud. If you

_ understand each one, just place your initials.” App. at 12. The foliowing
exchange then occurred:

Michael Addison: All right. “| have the right to remain silent.” [
wasn't really explained that. Know mean?

Ryan Grant: All right.

MA: | don’t have to answer nothing | don’t want to. Does that mean
that?




RG: That's exactly what that means.

- MA: Okay. “Anything | say can be used against me in a court of
law.” Yeah, | know that.

RG: Do you understand that?
MA: | . .. if | say anything now, it can be used against me.
RG: Right.

MA: Yeah, | seen that before.- People told me. “l have a right to
talk to a lawyer for advice . . .”

RG: You got to speak out loud though ok?

MA: “] have a right to talk to a lawyer for advice before questioning
and to have on with me during questioning.” | would like that
though.

RG: You would like what?

MA: A lawyer. That just what | was told.

RG: Okay.

MA: | mean, to aiways have a lawyer.

RG: Okay. Place your initials there, if you understand what that
says.

App. at 12-13.
Detective Grant testified that as he made the iast comment, he leaned over the
tabie to point to the space next to the third sentence on the waiver form.

After the defendant initialed the form next to the third sentence, he read
the remaining two Miranda rights out loud and initialed each on the form.
Detective Grant asked the defendant if he understood all the rights described on

the form, and the defendant said he did. Detective Grant then asked the

defendant to waive his rights:




RG: This is where you need to make your decision. “Are you willing
~ to waive each of those rights and answer questions?”

 MA: (Pause).Yeah;.l.guess so.
-RG: Now do you know . . . do you know what that means?
MA: No. Can you explain that to me, please?
RG: Sure. Are you willing . .. the. .. these five rights that you
read right here, are you willing to give up those rights and speak
with us, or would you rather remain silentor ...and ... and not
talk to us? -
MA: Okay.
RG:. .. until you have a lawyer present?
MA. But, | can stop at any time, right?
" Sean Leighton: Yeah.
'RG: You... you . .. at any time, you can stop though.
MA: Well, I'll say yes, if | can stop any time.
RG: Exactly.
MA: ‘You need my signature?
RG: Yup. Now, Michael, | just want to confirm with you, because it
...we...we have to do this. E... eariier, when you read
Number Three, ah . . . you said you . . . when you read the one that
says, “You have the right fo talk to a lawyer for advice befare
questioning and have one during questioning,” you said that . . .
MA: |s there a lawyer here?
RG: You said that you wanted one.
MA: Yes, .
RG: But...but,...

MA . .. I would like to have a lawyer, yeah.

10




RG: You would like to have a lawyer . . . lawyer, now, before you
speak with us?

MA: No, cuz | can stop at any time. ifl .. .if | don't understand
- something, | can just stop.

- 8L: Sb ...sowe're all clear. You're ... you're willing to speak
with us now, .. .7

MA: Yeah, lam...
SL: ... without a lawyer here?
MA: Yeah, I'm . . . I'm willing to speak.

SL: Okay. Cuz, that’s. .. that's important. We want to make sure
we're... ’

MA: Yeah, I'm willing to speak . . .
SL: ... Perfectly clear.

MA: ... because you all was fair last time we met. So, you know
what | mean?

SL: Okay.

RG: We treated you right. But, we just have fo make sure that you
understand these . . .

MA: Yeah.

RG: . .. and you want to give these rights up and talk to us about
what. ..

MA: Yes, | wanna talk.
MA: Yes, I'm willing.
App. at 13-15.

The interview then turned to the shooting of Officer Briggs.

Analysis
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The defendant moves to suppress his statements fo the Boston and
Manchester police on October 16, 2006 based on violations of both Part {, Article
15 of the State Constitution and the Fifth and Fourteenth Amendments to the
Federal Constitution. Part |, Article 15 states, “[h]o subject shall . . . be
compelled to accuse or furnish evidence against himself.” N.H. Const. Pt. |, Art.
15. The Fifth Amendment states “No person shall . . . be compelied in any
criminal case to be a withess against himseif." U.S. Const. Amend. V. Asthe
defendant raises both state and federal violations, the Court will first look to the
State Constitution, citing federal decisions for guidance only. State v. Plch, 149
N.H. 608, 613 (2003) (finding right o counsel under the 5th Amendment is not

more protective than Part |, Article 15);State v. Chrisicos, 148 N.H. 546, 548

(2002) (finding right against self incrimination under the 5th Amendment is not
more protective than Part |, Article 15).

l. Statements to Boston Police Officers {Defendant's Motion to
Suppress # 2

‘The defendant asks the Court to suppress statements that he made to
members of the Boston Police prior to his interview with Detectives Grant and
Leighton because he was subject to custodial interrogation without Miranda
warnings. - Specifically, the defendant asserts that he was subject to custodial

interrogation 1) while in the apartment; 2) on the way from the apartment to

- Boston Police headquarters; and 3) at headquarters. The defendant contends

that there are “significant doubts as to whether [his] statements were
spontansous” because Boston Police officers testified o different statements

from the defendant and because there are no reports of “instructions and/or
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statements to [him] during the handcuffing, the escort to the police cruiser, and
within the cruiser.” Def.'s Mot. to Suppress No. 2 at § 20. The State counters
~ that the defendant was not in cusiody when in the apartment, and, although'in
custody after hé left the apartment, was never subject to interrogaﬁon prior td his
interview with Detectives Grant and Leighton. The State argues that all of the
defenda_nt’s statements td Boston Police officers were spontanéous.

“Miranda wamiﬁgs are required when a defendant is subject] ] to custodial

interrogation.” State v. Locke, 149 N.H. 1, 6 (2002). “A person is in custody, and

therefore entitied to Miranda protections during interrogation, where there is a

formal arrest or restraint on freedom of movement of the degree associated with
formal arrest.” State v. Dedrick, 132 N.H. 218, 224 (1989) (quotations omitted)

[abroqated on other grounds in State v. Spencer, 149 N.H. 622, 624-25 (2003)).

However, to trigger the requirements of Miranda, the defendant must be both in

custody and subject to interrogation. State v. Graca, 142 N.H. 670, 874 (1998).

“Interrogation for Miranda purposes occurs where ‘a person in custody is
subjected to either express questioning or its functional equivalent.” Spencer,

149 N.H. at 625 (quoting Rhode Island v. {nnis, 466 U.S. 291, 300-01 (1 980)).

The functional equivalent of interrogation encompasses “any words or actions on
the part of the police (other than those normally attendant to arrest and custody)
that the police should know are reasonably likely fo elicit an incriminating

response from the suspect.” State v. Dellorfano, 128 N.H. 628, 633-34 (1986).

The “functional equivalent’ aspect of the term ‘focuses primarily upon the

perceptions of the suspect, rather than the intent of the police,” State v. Plch,
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.-'1-49 N.H. 608, 614 (2003), although the intent of the questidning police officer is
“relevant to determining whether the [question] was the functional equivalent of
i'ntérrogation." Spencer, 149 N.H. at 626. The State has the burde.n io prove by
-a preponderance of the evidence that the defendant's statements were

spontaneous and thus not the product of interrogation for the purposes of

Miranda. State v. Rathbun, 132 N.H. 28, 30 (1989).

a. Statements made in the apartment

The Court will assume without deciding that the defendant was in custody

for the purposes of Miranda when he was in the apartment and deftermine

whether Deputy Superintendent Lydon subjected him to unlawful interrogation.
The Court finds that none of the defendant's statements in the apartment were
the product of interrogation. Lydon’s questions and statements to the defendant
constituted neither express questioning nor the functional equivalent of

questioning within the meaning of Miranda. Lydon’s questions and statements

focused solely on determining whether the defendant was inside the apartment
and instructing him how to leave it safely. They did not concern the shooting of
Officer Briggs or any underlying events and were not “reasonably likely to elicit
an incriminating response”™ from the defendant. Spencer, 149 N.H. at 625
{(quoting Innis, 466 U.S. at 30_0—01 )- Deputy Superintendent Lydon’s purpose as
a hostage negotiator was not to get information about the crime for which the
defendant was being apprehended but only to get him into police custody without
anyone getting hurt. Id. at 626 (noting that intent of police officer is relevani to

interrogation determination). Other courts have found that questions asked by
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hostage negotiators do not constitute interrogation for the purposes of Miranda.

See People v. Scott, 710 N.Y.S.2d 228, 230 (N.Y. App. Div. 2000) (noting that

the intent of the investigator was to persuade defendant fo release hostages and
to surrender peacefully as opposed to eliciting incriminating statement frorh

defendant); Commonwealth v, Stallworth, 781 A.2d 110, 115-16 (Pa. 2001)

(finding ;that negotiators conversed with defendant “to discover what [his] plans
were given the situation, gain [his] trust, and peacefully end the standoff.”); State
v. Cooper, 949 P.2d 660, 667 (N.M. 1997) (“Verbal efforts to obtain an accused’s
surrender or to prevent him from committing suicide or injury to others is not
interrogation.”).

b. -Statements made during transport to and at headquarters

Clearly, the defendant was in custody after he came out of the apartment
and was handcuffed by the police. However, the defendant was still not entitled
to Miranda warmnings because the Boston police never interrogated him. Rather,
all of the defendant’s statements were spontanecus.

Each Boston Police officer testified that he did not ask the defendant any
guestions or otherwise prompt statements from the defendant and that he heard
no other officer do so. That the Boston police officers woutd not question the
defendant is consistent with department policy when apprehending a suspéct
wanted for a crime in another jurisdiction, and with common sense. This was
Manchester's case. Boston Police knew little about it and certainly would not
waﬁt to do anything that would jeopardize the prosecution of this high profile

case.
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The defendant takes particular issue with three encounters with the
Boston Police. The defendant first coniends that the statement by the Boston
Police that he was being taken to the Homicide Unit was the funcftional equivalent
of interrogaﬁon. Although the testimony from Boston police officers varies
somewhat on this point,® the statement that the defendant was going to the
Homicide Unit does not constitute interrogation for Miranda purposes. See id.
Rather, it was a statement “attendant to arrest and custody,” either in response to
the defendant’s query or simply overheard by the defendant. The defendant's
response to the news that he was going to the Homicidé Unit was unsolicited and
voluntary. See Spencer, 149 N.H. at 625 (setting out standard). Moreover, no
Boston Police officer followed up on the defendant’s statement in any way.

The defendant cites two cases from otherjuriédictions, Hill v. United
States, 858 A.2d 435 (D.C. 2004), and Drury v. State, 793 A.2d 567 (Md. 2002),
in support of his contention that the statement that the defendant would go fo
Homicide was the functional equivalent of interrogation. However, these cases
inVOIVB' significantly different factual scenarios and do not support his contention.

' See Hill, 858 A.2d at 443 (finding that police telling the suspect that he was
charged with murder and that his friend had told them everything was
interrogation”); Drury, 783 A.2d at 571 (finding that police confronting the suspect
with evidence of crime and telling him they were going to test it for fingerprints

was interrogation).

% Detective Cecll testified that someone may have told him to take the defendant to the Homicide
Unit. Detective O'Malley testified that he told the defendant he was going to the Homicide Unit in
response fo the defendant’s question. Officer Canuto testified that he was not sure what
prompted the defendant’s statement.
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The second contact with which the defendant takes issue occurred while
traveling up the elevator to the Homicide Unit. Officer Canuto testified that the
defendant asked whether Boston Police officers would harm him. Another officer

- asked, “what?,” in response, and the defendant repeated his question.* Officer
Canuto, Detective O’Malley and Sergeant Sullivan all testified that no officer
made statements or took action to prompt the defendant’s question. The
testimony of the officers in the elevator was consistent and credible.

The same is true for the third encounter noted by the defendant, that,
while waiting for the Manchester detectives to arrive, he commented about
Detective Joyce being mad at him. Every Boston Police officer present testified
that no one did anything to prompt this statement from the defendant, and the
Court credits this testimony.

Additionally, the defendant argues that variances in the Boston Police
reports about the defendant’s statements and their lack of “instructions and/or
statements to [the defendant] during the handcuffing, the escort 1o the police
cruiser, and within the cruiser [create] at least significant doubts as fo whether

the statements were spontaneous.” Def.’s Mot. to Suppress No. 2 at ] 20. The
Court finds the testimony of the Boston Police officers largely consistent and
credible. In any event, the defendant’s argument goes to the weight, not the

admissibility of evidence of the defendant’s statemenits.

* Detective O'Malley and Sergeant Sullivan both testified that the defendant made a statement to
the effect that he was concerned for his safety in the elevator.
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For the above reasons, the Court concludes that none of the statements
the defendant made 1o the Boston Police were the product of unlawful custodial
interrogation. Accordingly, the defendant's Motion to Suppress No. 2 is DENIED.

1. Background Questions (Defendant's Motion to Suppress #1)

The defendant argues that Manchester Detectives Grant and Leighton
violated his Miranda rights when they asked for background information that went
-beyond normal booking questioning. The defendant argues that the detectives
“were not questioning [him] to obtain biographical data necessary to Complete
booking or prefrial services,” but were attempting to elicit incriminating responses
and/or information that would lead fo evidence that could be used against him in
his capital trial, both in the guilt/innocence and sentencing phases. Mot. fo
Suppress No. 1 at [ 12. Accordingly, the defendant argues that these
statements must be suppressed as well as the testimony of various grand jury
witnesses and the resulting indictments, as fruits of the poisonous tree.

The State objects, countering that the detectives were not required to

inform the defendant of his Miranda rights prior to asking him background

questions under the booking exception to Miranda. The State asserts that the

questions were not designed to elicit incriminating responses from the defendant,
and were unrelated to the shooting. Rather, contact information for the
defendant and his family, his ties to the community, verification of his identity,
and other answers were “relevant to future administrative concems” and pretrial
services, such as bail determination and extradition to New Hampshire. State's

Obj. to the Def.’s Mot. to Suppress No. 1 at § 21. Also, biographical questions
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