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ISSUE PRESENTED

What process should the Court follow in reviewing a sentence of death and in making the
specific determinations required by RSA 630:5, X1, and what are the standards the Court should

apply to the third factor, “proportionality review enumerated in RSA 630:5, XI(c)?



CONSTITUTIONAL PROVISIONS AND STATUTES
RSA 630:1:
L. A person is guilty of capital murder if he knowingly causes the death of:

(a) A law enforcement officer or a judicial officer acting in the line of duty or when
the death is caused as a consequence of or in retaliation for such person’s actions
in the line of duty;

(b) Another before, after, while engaged in the commission of, or while attempting to
commit kidnapping as that offense is defined in RSA 633:1;

(c) Another by criminally soliciting a person to cause said death or after having been
criminally solicited by another for his personal pecuniary gain;

(d) Another after being sentenced to life imprisonment without parole pursuant to
RSA 630:1-a, III;

(e) Another before, after, while engaged in the commission of, or while attempting to
commit aggravated felonious sexual assault as defined in RSA 632-A:2;

) Another before, after, while engaged in the commission of, or while attempting to
commit an offense punishable under RSA 318-B:26, I(a) or (b).

11 As used in this section, a “law enforcement officer” is a sheriff or deputy sheriff of any
county, a state police officer, a constable or police officer of any city or town, an official or
employee of any prison, jail or corrections institution, a probation-parole officer, or a
conservation officer. :

II-a.  As used in this section, a “judicial officer” is a judge of a district, probate, superior or
supreme court; an attorney employed by the department of justice or a municipal prosecutor’s
office; or a county attorney; or attorney employed by the county attorney.

IIL. A person convicted of a capital murder may be punished by death.

IV. As used in this section and RSA 630:1-a, 1-b, 2, 3 and 4, the meaning of “another” does
not include a foetus.

V. In no event shall any person under the age of 18 years at the time the offense was
committed be culpable of a capital murder.

RSA 630:5, X:

X. In all cases of capital murder where the death penalty is imposed, the judgment of
conviction and the sentence of death shall be subject to automatic review by the supreme court
within 60 days after certification by the sentencing court of the entire record unless time is
extended for an additional period not to exceed 30 days by the supreme court for good cause



shown. Such review by the supreme court shall have priority over all other cases and shall be
heard in accordance with rules adopted by said court.

RSA 630:5, XI:
Xl With regard to the sentence the supreme court shall determine:

(a) Whether the sentence of death was imposed under the influence of passion,
prejudice or any other arbitrary factor; and

(b) Whether the evidence supports the jury’s finding of an aggravating circumstance,
as authorized by law; and

(c) Whether the sentence of death is excessive or disproportionate to the penalty
imposed in similar cases, considering both the crime and the defendant.

RSA 630:5, XII:

XIL. In addition to its authority regarding correction of errors, the court, with regard to review
of death sentences, shall be authorized to:

(a) Affirm the sentence of death; or

(b) Set the sentence aside and remand the case for resentencin g.



STATEMENT OF THE CASE AND INTEREST OF AMICUS CURIAE

A. Statement of the Case:

The defendant, Michael Addison, was convicted of capital murder, under RSA 630:1,
I(a), after shooting Manchester Police Officer Michael Briggs in the head at close range. Officer
Briggs died from the gunshot wound several hours later. At the time defendant Addison fired the
shot that killed Officer Briggs, he was wanted in connection with other violent crimes he had
committed (and was later convicted of). Officer Briggs was acting in the line of duty, attempting
to apprehend defendant Addison, when he was shot and killed. Following his conviction,
defendant Addison was sentenced to death by a jury on December 18, 2008.

Pursuant to RSA 630:5, X, the Supreme Court must conduct an automatic review of
defendant Addison’s conviction for capital murder and the sentence of death. As part of the
death sentence review, the Court is required to determine whether the sentence is “excessive or
disproportionate to the penalty imposed in similar cases, considering both the crime and the
defendant.” RSA 630:5, XI (c).

In an opinion dated July 9, 2009, this Court ruled that because application of the factors
under RSA 630:5, XI was an issue of first impression in New Hampshire, it would “determine
the standards to be applied to each of the three factors in RSA 630:5, XI prior to our review of

the merits.” State v. Addison, 159 N.H. 87, 94 (2009). The Court referred with specificity to the

issue of defining the appropriate “pool” for comparison under the proportionality review required

by RSA 630:5, XI (c) as a subject for the parties to address. See Id.
B. Interest of Amicus Curiae:
New Hampshire Association of Chiefs of Police, Inc.
The New Hampshire Sheriff’s Association,
The New Hampshire Police Association, and
The New Hampshire Troopers Association




The New Hampshire Association of Chiefs of Police, Inc. is an association of 175 police
chiefs from across the towns and cities of New Hampshire that is committed to protecting the
lives and safety of their officers on the beat. The New Hampshire Sheriff’s Association is made
up of all ten county sheriffs in New Hampshire interested in protecting the well-being of its
deputies. The New Hampshire Police Association serves more than 3000 past, present and life
members who served in law enforcement, and has a vested interest in providing protection for
the rank and file of police officers in New Hampshire from death or injury in the course of their
duties. The New Hampshire Troopers Association represents the non-commissioned men and
women of the New Hampshire State Police, and is also committed to the preservation of its
members’ lives and safety while on patrol.

Each of these police organizations (hereinafter collectively referred to as “the police
associations amici”) represents the brave men and women who put on a uniform every day,
volunteering to assume risks that others will not. They interact regularly with the most
dangerous and disrespectful members of our society, often putting their lives on the line to
preserve law and order. The police associations amici seek to minimize the risks to their
members through vigorous and meaningful enforcement of the penalties available under our
criminal code. As stated by the U.S. Supreme Court, “[t]here is a special interest in affording
protection to these public servants who must regularly risk their lives in order to guard the safety

of other persons and property.” Roberts v. Louisiana, 431 U.S. 633, 636 (1977).

With regard to the instant appeal, the police associations amici urge the Court to conduct
a proportionality review of Mr. Addison’s sentence that verifies that he was not sentenced to
death in a “wanton or freakish” manner, but does not require “proof” that his sentence was

“perfectly proportionate” to all other similar cases nationwide based on some elaborate statistical



analysis as urged by the defendant and the defense bar amici. The police associations amici urge
the Court to adopt proportionality review standards which comport with the legislative intent
underlying RSA 630:5, XI, which was to maintain the death penalty as an appropriate

punishment for cop-killers and a deterrent for would-be cop-killers.



STATEMENT OF FACTS
The police associations amici were not involved in the trial of this matter, and therefore

defer to the Brief of the State of New Hampshire for its statement of facts.



SUMMARY OF ARGUMENT

The comparative proportionality review called for by RSA 630:5, XI is a secondary,
additional layer of protection to the detailed factual findings that a jury must make before the
death penalty can be imposed. It is a statutory requirement only, and is not a constitutional
necessity. Proportionality review is merely the final “backstop” against wanton or arbitrary
imposition of the death penalty. It is not a measuring stick that the defendant’s sentence has to
affirmatively measure up to on some multi-state basis.

In construing RSA 630:5, XI (c), the Court should consider the context in which the

statute was enacted in the wake of Gregg v. Georgia, 428 U.S. 153 (1976). The overly complex

“two-tiered” statistical review urged by the defendant was clearly not contemplated by the New
Hampshire Legislature when RSA 630:5, XI (c) was enacted in 1977. Statistical methodologies
like the “frequency method” discussed by the defendant and his amici were not even part of the
jurisprudential landscape at that time. Moreover, the “frequency method” has been criticized by
other State supreme courts, and was only adopted by the courts of two States, which both relied
more heavily on traditional “precedent-seeking review.”

Instead of the needlessly complicated methodology urged by the defendant, the Court
should adopt the traditional precedent-seeking review that was clearly contemplated by the
Legislature in 1977, in the wake of Gregg. The Court should conduct precedent-seeking review
with a pool of cases in which the death penalty was actually sought by prosecutors, and wherein
the case actually proceeded to a penalty phase hearing before a New Hampshire jury.

The pool of cases used for comparison should not, as suggested by the defense bar,
include all “death eligible” cases, regardless of whether the State ever sought the death penalty or
ever proceeded to a penalty hearing. Such a class of cases is overbroad and does not make for

meaningful comparisons. The statute requires comparison of “similar cases, considering the



nature of the crime and the defendant.” RSA 630:5, XI (c). Therefore the Court should limit the
pool of cases to those with similar fact patterns, and similar defendants but solely as determined
by New Hampshire juries.

The special master-administered process requested by the defendant is a product of the
unnecessarily complex approach that he and his amici would like this Court to bring to the
proportionality review process. Neither this case, nor the proportionality review function, are
“extraordinary” in any way that would require specialized expertise not possessed by this Court.
Appointing a special master to oversee this portion of the appellate review process is therefore
not necessary. The parties should be required to brief the Court on the cases they believe are

similar for comparison purposes.



ARGUMENT

L The Overly Complicated “Multi-Tiered” Proportionality Review Procedures
Advocated By the Defendant and His Amici Are Not Required Constitutionally, By
Statute, or Necessary for the Proper Administration of Justice In Capital Murder
Cases.

The “multi-tiered,” “quantitative and qualitative,” “special master-administered”
proportionality review process requested by the defendant and his amici would do nothing but
unnecessarily complicate and delay the justice that society deserves in cases like the one at bar.
A defendant in a capital murder case is not sentenced to death until after a jury of his peers
carefully considers and balances several aggravating and mitigating factors, which narrow and
focus the jury’s discretion to insure that when a death sentence is imposed, it is to the maximum
degree possible an appropriate and just sentence, not reached in an arbitrary or wanton manner.

The process described by the defense bar in its briefs in this case amounts to a white
elephant; a procedural morass that seems specifically designed to allow a defendant to delay and,
if possible, avoid that carefully considered justice that his peers have determined he has earned
as a just punishment for murdering a police officer.

Aside from the obvious increases in expense and delay, the overly complicated approach
advocated by the defendant does nothing to increase the proportionality of a capital murder
defendant’s sentence, beyond what is accomplished by a proper appellate review. The defense
approach is not required by our federal or State Constitutions, or by the legislative intent
underlying RSA 630:5, XI. 1t is also not otherwise required to properly administer justice in
capital murder cases such as the one at bar.

While the defendant and his amici are correct that death is the ultimate penalty that can
be given by the State, by the time such a sentence is pronounced, the defendant has already been

provided with substantial due process guarantees. The proportionality review called for by RSA

10



630:5, XI is simply an additional layer of protection, intended as a final backstop against wanton
or arbitrary imposition of the death penalty. It was never intended as a definitive national
“yardstick” that the defendant’s sentence has to affirmatively measure up to. Rather, the goal is
simply to make sure that his sentence is not a “freakish” aberration when compared to similar
cases in which a death penalty decision was made by a jury.

In light of the true purpose of comparative proportionality review, and the historic
context in which RSA 630:5, XI was enacted, it will be clear to this Court that there is no need to
engage in a far-flung search for “all death eligible cases” around the country, nor any need to
appoint a special master to head such a search or provide a mathematical analysis of all such
cases. The Court can effectively accomplish its statutory responsibility under RSA 630:5, XI
without any need to review cases from other jurisdictions at all, and need only consider whether
there is a precedent for enforcing the death penalty in cases with roughly similar facts and
roughly similar defendants.

A. The Key to Comparative Proportionality Review is Understanding the

Historical Context in_which it Became Part of New Hampshire’s Death
Penalty Statute.

New Hampshire RSA 630:5, XI is modeled on Georgia’s death penalty statute, which

was enacted in 1977, in the wake of the U.S. Supreme Court’s decision in Furman v. Georgia,

408 U.S. 238 (1972). Furman effectively invalidated all of the state and federal death penalty
statutes then in effect, as violative of the Eighth Amendment to the United States Constitution.
The U.S. Supreme Court held that the death penalty schemes then in effect had the effect of
being “cruel and unusual” because sentencing in capital murder cases was left to the unfettered
discretion of jurors. In the words of Justice Stewart, the unfettered discretion then afforded to

juries led to death sentences being “wantonly and ... freakishly imposed,” and thus were cruel
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and unusual in “the same sense that being struck by lightning is cruel and unusual.” Id. at 309-
10.

After Furman, the Georgia legislature amended its death penalty statute to limit the
discretion of the jury in imposing a death sentence, and added automatic appellate review of all
such sentences. Four years after the Furman decision, the amended Georgia death penalty statute

was challenged before the U.S. Supreme Court in Gregg v. Georgia, 428 U.S. 153 (1976). The

amended statute met constitutional muster, and was upheld. Among the reasons that the
amended Georgia death penalty law was upheld was a requirement that the Georgia Supreme
Court “review every death sentence to determine whether it was imposed under the influence of
passion, prejudice or any other arbitrary factor, whether the evidence supports the findings of a
statutory aggravating circumstance, and ‘[wlhether the sentence of death is excessive or
disproportionate to the penalty imposed in similar cases, considering both the crime and the
defendant.”” Id. at 204.

Following the U.S. Supreme Court’s decision in Gregg, many states, including New
Hampshire, amended their death penalty statutes to mirror the Georgia statute, including the
requirements for automatic appellate review and a specific provision for “proportionality

review.” See State v. Addison, 159 N.H. 87, 94 (2009) (citing Laws 1977, 440:2).

Other States that, like New Hampshire, patterned their death penalty statutes on the
Georgia statute that was examined by the U.S. Supreme Court in Gregg, have held that their
statutes must be construed in light of that jurisprudential background. For example, in State v.
Webb, 680 A.2d 147 (Conn. 1996) the Supreme Court of Connecticut held that Connecticut’s

death penalty statute (which is virtual carbon copy of both the Georgia and New Hampshire
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death penalty statutes) had to be interpreted with regard for the legal landscape that its State
legislature was acting within at the time its statute was enacted:

Significantly, the appellate review language of §53a-46b tracks almost precisely
the corresponding language of the Georgia statute that the United State Supreme
Court declared constitutional in Gregg.... Thus, §53a-46b was not enacted in a
constitutional or jurisprudential vacuum. To the contrary, it was enacted at a time
when it was widely believed that the federal constitution required proportionality
review.... Moreover, our statute was patterned after a specific statute of a sister
state that had gained the constitutional stamp of approval from the United States
Supreme Court, which had explained why the specific statute met constitutional
concerns that led to the invalidation of previous capital punishment statutes. ...
The conclusion is inescapable, therefore, that in enacting §53a-46b the legislature
was aware of and intended to incorporate the jurisprudential background [of
Furman and Gregg] that we have just summarized. We conclude, therefore, that
§53a-46b must be read as substantially incorporating that jurisprudential
background, and must be incorporated accordingly.

Id. at 205-06; see also State v. Bland, 958 S.W.2d 651, 663-64 (Tenn. 1997)(interpreting
Tennessee’s Georgia-patterned death penalty statute, the Tennessee Supreme Court held that “in
adopting an approach to comparative proportionality review, a state appellate court must
evaluate the statutory language at issue and the legislative intent in light of the jurisprudential

background of Furman and Gregg.”).

In the instant case, the New Hampshire Supreme Court should also construe New
Hampshire’s death penalty statute, and its requirement for proportionality review, in light of the
fact that it is a carbon-copy of the Georgia statute which was examined and approved by the U.S.
Supreme Court in Gregg. This Court should consider the reasoning in Gregg, and in subsequent
federal and state court appellate cases examining Georgia-patterned death penalty statutes when
looking for guidance on how to conduct comparative proportionality review.

1. Proportionality Review is Not Constitutionally Required, and Poses a

Separate and Distinct Question Than Whether the “Punishment Fits the
Crime” Under the Eighth Amendment to the U.S. Constitution.

13



While the defendant and his amici frame their arguments in a way which suggests that
appellate proportionality review under RSA 630:5, XI has a fundamental, constitutional due
process implication, it is by now well-settled that this is not the case. As the Court noted in its
previous opinion in this case, the concept of appellate proportionality review had been
considered a constitutional requirement until the U.S. Supreme Court’s opinion in Pulley v.
Harris, 465 U.S. 37 (1984), explicitly rejected that theory, stating “[t]here is ... no basis in our
cases for holding that comparative proportionality review by an appellate court is required in
every case in which the death penalty is imposed and the defendant requests it.” Id. at 50-51.
Since the U.S. Supreme Court’s opinion in Pulley, at least nine states have abandoned
comparative proportionality review altogether. See Bland, 958 S.W.2d at 663-64,n.11.

Moreover, the Pulley opinion clarified that proportionality review is not a review of
whether the “punishment fits the crime,” under the Eighth Amendment to the U.S. Constitution.

Rather, “proportionality review presumes that the death sentence is not disproportionate to the

crime in the traditional [Eighth Amendment] sense. It purports to inquire instead whether the
penalty is nonetheless unacceptable in a particular case because disproportionate to the
punishment imposed on others convicted of the same crime.” Pulley, 465 U.S. at 43 (emphasis
added).

As described by the Connecticut Supreme Court in its analysis of the Gregg decision,
comparative review simply adds a “layer of safeguard, in addition to those statutory standards
and requirements aimed at channeling jury discretion such as the articulation of aggravating and
mitigating circumstances, against the risk of caprice in the imposition of the death penalty by the
sentencing authority.” State v. Webb, 680 A.2d 147, 204 (Conn. 1996). The Supreme Court of

Tennessee reached the same conclusion in Bland:
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In our view, jurors are better equipped to decide, in the first instance, whether a
particular defendant should receive the death penalty. The appellate task under
[our appellate review statute] is to compare similar cases, not to gauge, in
isolation, the culpability of a specific defendant or the heinousness of a particular
crime. Qur role in conducting comparative proportionality review is not to second
guess the jury’s decision, but to identify and invalidate aberrant death sentences.

Id. at 668 (citations omitted and emphasis added).

2. The Purpose of Proportionality Review is Not to Guarantee that the
Defendant’s Death Sentence is “Perfectly Symmetrical” With All Other
Cases In Which Death Sentences Have Been Given, But to Act as a Final
“Backstop” Against Arbitrary and Capricious Death Sentences.

The apparent purpose of the New Jersey-modeled approach to proportionality review
suggested by the defendant and his amici is to somehow guarantee that the defendant’s death
sentence is perfectly “proportional” or “symmetrical” to virtually all other death sentences
imposed since Furman. The defendant’s approach to proportionality review both overstates and
overcomplicates the purpose of proportionality review in the scheme of New Hampshire’s death
penalty statute, when that statute is read in light of Gregg and its progeny.

Proportionality review is not intended to insure that the defendant’s sentence is
“perfectly” proportional with all other death sentences. As discussed below, it is merely a final
check against the arbitrary or “freakish” imposition of the death penalty following a jury’s
careful consideration of statutory aggravating and mitigating factors. For this reason, the Court
should decline to adopt the over-complicated and dilatory New Jersey scheme suggested by the
defendant and his amici, and adopt simpler procedures like those adopted by Connecticut,
Tennessee, and Missouri that are more in line with the actual legislative intent underlying RSA
630:5, XI (c).

Like the Supreme Courts of those States have held, the place to start is the language of

the Georgia-modeled statute itself. RSA 630:5, XI (c) requires the Court to review the

15



defendant’s sentence to determine “[w]hether the sentence of death is excessive or

disproportionate to the penalty in similar cases, considering both the crime and the defendant.”

(emphasis added). The legislature’s use of the word “disproportionate” is important, and
highlights that the Court’s function is not to search for “symmetry,” but rather to guard against

an aberrant, clearly excessive sentence:

Underlying the process of proportionality review is the legislative intent, signified

by the use of [the] use of the word “disproportionate,” rather than “proportionate”

... that we should search not for proof that a defendant’s death sentence is

perfectly symmetrical with other death sentences, but for proof that the sentence

is an outlier.”

State v. Webb, 680 A.2d 147, 211 (Conn. 1996) (citations and internal quotations omitted).

In light of the jurisprudential background against which our statutory provision

was adopted, combined with the General Assembly’s use of the word

“disproportionate,” it is clear that our function in performing a comparative

review is not to search for proof that the defendant’s death sentence is perfectly

symmetrical, but to identify and invalidate the aberrant death sentence.”
State v. Bland, 958 S.W.2d 651, 665 (Tenn. 1997).

Beyond the clear meaning of the statutory language, the context in which that language
was adopted by our legislature must be taken into account. As set forth above, New Hampshire
modeled RSA 630:5, XI on the Georgia statute that was analyzed by the U.S. Supreme Court in
Gregg. The U.S. Supreme Court approved of the Georgia court’s interpretation of the statutory
language at issue, under which it would only vacate a death sentence “if the death penalty is only
rarely imposed for an act or it is substantially out of line with sentences imposed for other
acts....” See Gregg, 428 U.S. 153, at 205 (quoting Coley v. State, 204 S.E.2d 612, 616 (Ga.
1974)). This meant that there was no requirement for perfect consistency in imposing death

sentences. The Court went on to state this more explicitly:

Since the proportionality requirement on review is intended to prevent caprice in
the decision to inflict the [death] penalty, the isolated decision of the a jury to

16



afford mercy does not render unconstitutional death sentences imposed on
defendants who were sentenced under a system that does not create a substantial
risk of arbitrariness or caprice.

Id. at 203 (emphasis added).

RSA 630:5 incorporates the other procedures sanctioned by the U.S. Supreme Court in
Gregg, that are geared toward preventing the “substantial risk of arbitrariness or caprice” that
was the concern in Furman. Most importantly, it provides for Jurors to make findings relative to
specified aggravating and mitigating circumstances before a sentence of death can be imposed.
By channeling a jury’s discretion in this way, the “substantial risk” of an arbitrarily imposed
death penalty is avoided in the first instance, prior to any appellate review. The automatic

appellate review therefore becomes the extra, but not constitutionally required, layer of

protection against aberrant death sentences. See Pulley, 465 U.S. at 50-51.

Following the U.S. Supreme Court’s guidance in Gregg, the Supreme Courts of States
that had adopted Georgia-based statutory schemes went on to flesh out this interpretation of the
proportionality review requirement under the statute. In State v. Bland, the Tennessee Supreme
Court echoed the U.S. Supreme Court’s decision in Gregg:

Even if a defendant receives a death sentence when the circumstances of the
offense are similar to those of an offense for which a defendant has received a life
sentence, the death sentence is not disproportionate where the Court can discern
some basis for the lesser sentence.... Moreover, where there is no discernible
basis for the difference in sentencing, the death sentence is not necessarily
disproportionate. This Court is not required to determine that a sentence less than
death was never imposed in a case with similar characteristics. On the contrary,
our duty under the similarity standard is to assure that no aberrant death sentence
is affirmed.

Bland, 958 S.W.2d at 665 (emphasis added).

The Connecticut Supreme Court had a similar interpretation of the statute’s comparative

review requirement:
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[The appellate focus on the risk of wantonness, freakishness and aberrance
necessarily meant a focus, not on whether the death penalty imposed in a given
case was, by application of the statutory standards, proportional in some relative
sense to other similar cases, but on whether the death penalty imposed was
disproportionate to sentences imposed in other similar cases. Similarly, the
United States Supreme Court’s view of the appellate process of proportionality
review did not involve an inquiry into whether it, or any other appellate court,
might have imposed the penalty if given that responsibility in any given case.
Nor was the focus on whether the particular defendant in the case before an
appellate court was more or less morally blameworthy and deserving of the death
penalty than any other particular defendant.

Put another way, in the Supreme Court’s view the appellate task under
proportionality review was not to determine whether the capital case before it in
some way was, on a scale of moral blameworthiness, roughly equivalent to all
other capital cases and, absent such rough equivalence, to reverse the sentence.
Nor was that review considered to require that the capital case before the court
must be affirmatively shown, on such a scale, to have been quantitatively different
from all other cases in which the death penalty was not imposed and, absent such
an affirmative showing, to reverse the sentence.

State v. Webb, 680 A.2d at 204 (emphasis added).
In short, the defense bar’s approach to comparative proportionality review effectively

turns RSA 630:5 on its head, and places a burden on this Court to affirmatively give the death

sentence imposed on the defendant a “stamp of approval” by requiring proof that his sentence is
symmetrical with all other death sentences given in the U.S. since Furman. That is not this
Court’s function under RSA 630:5, XI, nor is it the role of an appellate Court under Gregg and
its progeny. The purpose of automatic proportionality review is simply to review the record in
this case as to whether the Addison jury “arbitrarily and capriciously” decided on death as a
punishment in a “wanton or freakish manner.”

As set forth below, the approach which most effectively allows the Court to accomplish
this appellate review task, and to abide by the legislative intent of the statute, is to utilize a
“precedent-seeking” method to review other death sentences handed out in similar cases within

the State of New Hampshire. The two-tiered system urged by the defendant and his amici has
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been roundly criticized as unworkable and unreliable, and without it, a precedent-seeking review
can be accomplished readily without the need for a special master to take months to review and
analyze “all death-eligible” cases from around the country and their detailed factual
underpinnings.

II. The Court Should Decline To Adopt the “Two-Tiered” Statistical Review Urged by

the Defendant, and Utilize the Widely-Accepted “Precedent-Seeking” Review
Methodology Used By the Majority of other State Courts.

The police associations amici urge this Court to adopt a comparative proportionality
review based on the “precedent-seeking” methodology used by the majority of other States with
death penalty statutes that require proportionality review. They further urge the Court to base its
precedent-seeking review upon a pool of cases consisting only of capital murder cases with
similar fact patterns, limiting the pool to cases which actually proceeded to a penalty phase
hearing before a New Hampshire jury.

“[A] reviewing court applying the precedent seeking method compares the case before it
to other cases in which the defendants were convicted of the same or similar crimes, by
examining the facts of the crimes, the defendants, and the aggravating and mitigating factors

involved.” State v. Webb, 680 A.2d at 209 (citing Tichnell v. State, 468 A.2d 1, 13-19 (Md.

1982)); see also State v. Bland, 958 S.W.2d 651, 664 (Tenn. 1997). The defendant agrees that

precedent-seeking review should be part of the Court’s proportionality review, but argues that
the Court is required to review an all-encompassing pool of cases including “all death-eligible”
capital murder cases ~ even cases in which the death penalty “might” have been sought, but was

not by the prosecutor.
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In addition to precedent-seeking review, the defendant argues that the Court should also
apply a statistical “frequency method” analysis upon the same all-encompassing pool of cases,
with the assistance of a special master.

In general terms, a reviewing court applying the frequency method uses a

complicated method of statistical analysis that purports to quantify, with

something like mathematical precision, the various factors leading to the
imposition, or nonimposition, of the death penalty, and the frequency with which

the death penalty is imposed in certain circumstances.

Webb, 680 A.2d at 209. For the reasons set forth below, the police associations amici urge the
Court to decline the defense bar’s invitation to overcomplicate the proportionality review
process, and to adopt the more limited precedent-seeking review utilized by other states, as

intended by our legislature when it enacted RSA 630:5, XL

A. The “Frequency Method” Of Attempting to Statistically Analyze the
Imposition of the Death Penalty Has Been Widely Criticized.

The “frequency method” originally adopted alongside precedent-seeking review by the
New Jersey Supreme Court was never met with widespread acceptance. To the contrary, it has
been widely criticized, and currently no States with the death penalty utilize the frequency
method in conducting proportionality review. Even in New Jersey, which was the first State to
make the frequehcy method part of its comparative review process, its Supreme Court relied
more heavily upon the precedent-seeking approach, and concluded that the frequency method as

adopted in State v. Marshall, 613 A.2d 1059 (N.J. 1992) had produced “analytical difficulties”

and unreliable results. See State v. DiFrisco, 662 A.2d 442, 454-60 (N.J. 1995); State v. Loftin,

724 A.2d 129, 150 (N.J. 1999).
The majority of other States that have considered the issue have also criticized the
frequency method and explicitly refused to make it part of their proportionality review

procedures. For instance, in State v. Webb, the Connecticut Supreme Court stated:
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Our examination of New Jersey cases in which the frequency approach has been
employed, however, convinces us that it attempts to quantify the unquantifiable,
and is thus unworkable. Indeed, for largely that reason, the New J ersey
legislature has amended its proportionality review statute so that, in future cases,
the frequency approach will be severely undermined, and perhaps completely
eliminated, as a feasible option.

Id. at 209-10 (emphasis added).
The Missouri Supreme Court made it clear that adopting the frequency method would
turn the concept of proportionality review upside down, effectively placing upon the State a

burden, not set forth in the statute, to prove with mathematical certainty that a defendant was

appropriately sentenced to death:

As we understand defendant’s second contention, he claims that proportionality
review must be reduced to a process of parsing through homicide cases to identify
various aggravating and mitigating factors, assigning weight to each of those
factors, them mathematically calculating to determine whether the sentence is
proportionate.... Defendant apparently misapprehends the purpose of
proportionality review.

[Proportionality review] is designed by the legislature as an additional safeguard
against arbitrary and capricious sentencing and to promote the evenhanded,
rational and consistent imposition of death sentences. Because of the specific and
detailed guidance given to trial judges and jurors through statutes and the
approved jury instructions, there is a substantial consistency in the kinds of
murder cases in which the death penalty is imposed before any appellate review
occurs.... The statutory review merely provides a backstop against the freakish
and wanton application of the death penalty.

State v. Ramsey, 864 S.W.2d 320, 327-28 (Mo. 1993) (emphasis added).

The Tennessee Supreme Court held that statistical analysis was actually contrary to
proportionality review procedures approved by the U.S. Supreme Court:

If a reviewing court allowed its comparative proportionality analysis to be
governed by statistical and quantitative analysis, the concept of “individualized
consideration” expounded in Lockett v. Ohio, 438 US. 586, 604-05
(1978)(Burger, C.J. plurality opinion) would be frustrated.
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State v. Bland, 958 S.W.2d at 665 (citing State v. Williams, 301 S.E.2d 335, 356 (N.C. 1983));

State v. Copeland, 300 S.E.2d 63, 72 (S.C. 1982).

In short, the frequency method has met with skepticism and disapproval, and has been
abandoned even by those States which have attempted it.
B. The Frequency Method of _Statistically Analyzing Death Penalty

Proportionality Was Not Contemplated By the New Hampshire Legislature
When RSA 630:5, XI (¢) Was Enacted.

In addition to being unreliable and unwieldy, the frequency method was clearly not
contemplated by our legislature when it adopted RSA 630:5, XI (c) in 1977. At that time the
frequency method had not yet been discussed by any court in the context of death penalty
proportionality review. As the Connecticut Supreme Court said:

We agree with the state that our statute does not contemplate the frequency
method. As our previous discussion indicates, our statute was patterned after the
Georgia statute, which was declared constitutional by the United States Supreme
Court in Gregg. The frequency approach had not even surfaced within published
death penalty jurisprudence in 1980, when § 53a-46b(b)(3) was enacted by No.
80-382 § 2 of the 1980 Public Acts, and is inconsistent with the kind of precedent
seeking approach that the court described in Gregg. It is unlikely. therefore, that
our legislature contemplated such a complicated statistical inquiry when it enacted
proportionality review.

State v. Webb, supra. at 209 (emphasis added). The Tennessee Supreme Court reached the same

conclusion in State v. Bland:

The frequency approach had not even surfaced within published death penalty
jurisprudence in 1977 when our statute was enacted and it is inconsistent with the
type of fact specific analysis employed by Georgia and described and approved by
the United States Supreme Court in Gregg. There is no indication that our
legislature contemplated a complicated statistical inquiry when it enacted the
statutory proportionality review provision in 1977.

Bland, 958 S.W.2d at 664-65.
Like Tennessee, New Hampshire adopted its Georgia-based death penalty provision in

1977. See Laws 1977, 440:2. Like both Tennessee and Connecticut, New Hampshire adopted a
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virtual clone of the Georgia statute shortly after the U.S. Supreme Court’s decision in Gregg.
The inescapable conclusion is that the New Hampshire legislature intended RSA 630:5, XI to be
interpreted and applied in the same way that the Georgia Supreme Court applied its statute, that
met with approval by the U.S. Supreme Court. As set forth in Gregg and the above Connecticut
and Tennessee cases, the Georgia Supreme Court utilized a precedent-seeking method of review
of Georgia death penalty cases, not a national statistical analysis. It was clearly the intent of the
New Hampshire legislature that the New Hampshire Supreme Court do the same when
conducting proportionality review under RSA 630:5, X1 (c).

HI.  The Court Should Conduct Its “Precedent-Seeking” Review Based On a Pool of

New Hampshire Capital Murder Cases With Similar Facts, That Have Proceeded
To The Penalty Phase Of Trial.

The defendant and his amici request that the Court conduct its comparative
proportionality review on a pool of cases consisting of all “death eligible” capital murders, from
all states with the death penalty. The defendants would have the Court include in the pool all
cases in which the death penalty “could” have been sought, even if for reasons not apparent in
the record the prosecutor did not seek it, and even if the case did not actually proceed to a
penalty phase hearing before a jury.

The defense bar then suggests that the Court should appoint a special master to
administer this task and apply the complicated and largely discredited “two-tier” statistical
analysis to determine if the defendant’s sentence is “proportional” to all other death sentences.
The delay of justice that such a procedure would create is obvious, as is the fact that such an
overbroad universe of cases would make any attempt at meaningful “comparative” review futile.

The police associations amici urges the Court not only to adopt the more-widely accepted

precedent-seeking review that the New Hampshire Legislature clearly intended to apply when
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RSA 630:5, XI was enacted, but also to apply that review to a narrower universe of cases that
will permit a more meaningful comparative review. The pool of cases reviewed by the Court

should include only cases with similar fact patterns, which actually proceeded all the way to a

death penalty hearing at trial before a New Hampshire jury. There is also no statutory

requirement to go beyond New Hampshire’s border to determine that the defendant’s sentence
was not “disproportionate.” There is also no requirement, and no benefit, to including cases that
were never tried as death penalty cases, or that did not reach a penalty hearing before a jury.

A. When Conducting Proportionality Review., the Court Should Only Include
Cases With Similar Fact Patterns in the Pool of Comparison Cases.

The defense proposal to include all cases in which the death penalty might have been
sought would mean the Court would have to engage in the impossible task of determining
whether sexual assault murders were more or less “morally reprehensible” than the murder of on-
duty police officers, or whether the murder of an on-duty police officer was more egregious than
a murder committed in the course of a kidnapping. Such a task is not contemplated under the
appellate review provisions of New Hampshire’s death penalty statute.

Pursuant to RSA 630:5, XI (c), the Court is required to determine whether the
defendant’s death sentence is “excessive or disproportionate to the penalty imposed in similar

cases, considering both the crime and the defendant.” The kind of apples to oranges comparison

suggested by the defense does nothing to assist the Court in determining whether the defendant’s
sentence is proportional to sentences in other “similar cases.” “Similar cases” are those in which
the criminal acts and underlying fact patterns were more alike than they are different. Moreover,

the statute requires the Court to compare the defendant to similar defendants. A review which

compares sexually-motivated serial killers and murder-for-hire defendants with street thugs does
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not assist the Court in making a meaningful comparison of “similar defendants” as required by

the statute.

In determining which cases to include in its comparative proportionality review, the

Connecticut Supreme Court held that:

In our view, “similar cases” means, in general, cases in which the underlying
capital felonies were based on conduct of other defendants that is substantially
similar, in its criminal characteristics to that of the defendant in the case under
review.... We then seek to identify other cases in which the defendants engaged
in substantially similar conduct.

State v. Webb, 680 A.2d 147, 216 (Conn. 1996) (emphasis added). The Connecticut Court then
went on to compare the murder case it was reviewing, which involved a kidnapping and sexual

assault, with other cases in which a murder followed either kidnapping or sexual assault or both.

See Id.

In State v. Bland, the Tennessee Supreme Court took a somewhat more detailed approach
to determining when cases were “similar” for purposes of proportionality review:

However, clearly discernable from a review of the comparative proportionality
discussions contained in our prior decisions are several other factors relevant to
the process of identification and comparison of similar cases which include: (1)
the means of death; (2) the manner of death (e.g., violent, torturous, etc.); (3) the
motivation for the killing; (4) the place of death; (5) the similarity of the victims’
circumstances including age, physical and mental conditions, and the victim’s
treatment during the killing; (6) the absence or presence of premeditation; (7) the
absence or presence of provocation; (8) the absence of presence of justification;
and (9) the injury to and effects on nondecedent victims.

Bland, 958 S.W.2d at 667. In addition to characteristics of the crime, the Tennessee Court also
enumerated several characteristics of defendants that should be evaluated in determining which
cases to include in the comparison pool:
[There] are several criteria relevant to a comparison of the characteristics of
defendants which include: (1) the defendant’s prior criminal record or criminal

activity; (2) the defendant’s age, race and gender; (3) the defendant’s mental
emotional or physical condition; (4) the defendant’s involvement or role in the
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murder; (5) the defendant’s cooperation with authorities: (6) the defendant’s
remorse; (7) the defendant’s knowledge of helplessness of victim(s); (8) the
defendant’s capacity for rehabilitation.

While the Tennessee Supreme Court did list the above factors as relevant to determining
what cases to include in the pool of comparison cases, it cautioned that “[s]electing similar cases
from the pool for comparison is not an exact science. No two cases or defendants are precisely
identical. Though consideration of the aggravating and mitigating circumstances ... is a crucial
element of the process ... this Court considers many variables which are not readily subject to
complete enumeration and definition.” Id.

This Court should construe RSA 630:5, XI (c)’s requirement to compare this case to
“similar cases, considering both the crime and the defendant,” in a similar manner. While it need
not enumerate a list of factors which need to be added up, it is clear that only cases with
substantially similar criminal conduct, and defendants of like background and criminal history
should be included in the universe of cases which to which this case is compared.

B. The Pool of Cases Used By The Court For Proportionality Review Should

Only Include Cases In Which the Death Penalty Was Actually Sought, and
That Proceeded All the Way to the Penalty Phase of Trial.

The defendant and his amici argue that the Court should include all cases in which the
death penalty “could have been” sought, including cases in which plea bargains were made, and
cases in which the prosecutor simply decided not to seek the death penalty (for reasons either
known or unknown). The police associations amici urges the Court to decline the defendant’s
invitation to include another layer of “apples to oranges” comparison, and instead include only
those cases in which the death penalty was actually sought, and which proceeded to a full penalty

hearing before a jury.
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The defense proposal to include cases in which a prosecutor chose not to seek the death
penalty is simply unworkable and would lead to totally meaningless comparisons. A prosecutor
might be compelled to refrain from seeking the death penalty in any given case for a multitude of
reasons (plea bargain, evidentiary issues, resources, etc.) that have nothing whatsoever to do with
how deserving a particular defendant is of the ultimate penalty, and even less to do with how

proportional such a sentence would be to actual sentences in other cases with similar facts.

In State v. Webb, the Connecticut Supreme Court summarized the convincing policy

reasons why cases in which the State did not seek the death penalty should not be included in the
proportionality comparison pool:

In addition, consideration of cases in which the state, for whatever reasons —
whether because of a plea bargain or unilaterally — did not seek the death penalty
would necessarily require us to scrutinize what is ultimately a discretionary
prosecutorial decision. By including such cases within the universe for
consideration, as “similar cases,” we would, either implicitly or explicitly, be
required either to delve into the multifarious reasons for the exercise of
prosecutorial discretion or to ignore those reasons completely.

If we were to consider cases in which the state did not seek the death penalty, we
would in effect be using a prior decision of the state not to do so as a basis for
invalidating a death penalty in an unrelated case. We agree with the state that
such a course would carry an impermissible risk of discouraging the state from
exercising its discretion not to seek the death penalty — either unilaterally or by
virtue of engaging in plea bargaining with a defendant charged with capital felony
— by encouraging the state to seek that penalty whenever it was “remotely
possible to secure it.”

Webb, 680 A.2d at 212.

In addition to excluding cases in which the State did not seek the death penalty, the Court
should exclude cases in which there was no death penalty phase hearing held before a jury. An
examination of cases in which there was no penalty phase hearing is yet another apples to

oranges comparison. If there is no penalty hearing, there is no way to know how the various
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aggravating and mitigating factors in any given case might have been found by the jury, which

makes a comparison to a case in which findings were made on those factors meaningless.
In Bland, the Tennessee Supreme Court refused to consider cases in which no penalty
phase hearing was conducted before a jury:

For purposes of comparative proportionality review, we eliminate from the
“universe” and include in the more narrow “pool” for comparison only those
cases in which a capital sentence hearing was actually conducted to determine
whether the sentence should be life imprisonment, life imprisonment without the
possibility of parole, or death by electrocution, regardless of the sentence actually
imposed. “Because the aim of proportionality review is to ascertain what other
capital sentencing authorities have done with similar capital murder offenses, the
only cases that could be deemed similar ... are those in which the imposition of
the death penalty was properly before the sentencing authority for determination.”

Bland, 958 S.W.2d at 666 (emphasis added) (quoting Tichnell v. State, 468 A.2d 1, 15-16 (Md.

1983)).
The Connecticut Supreme Court reached a similar conclusion in Webb:

Under the express provisions of [the Connecticut death penalty statute], only
conviction of a capital felony subjects a defendant to the possible imposition of a
death sentence. Only conviction of a capital felony occasions a hearing into
mitigating and aggravating factors to determine whether the death penalty should
be imposed. Only conviction of a capital felony will put on the record the
circumstances that are relevant to the proportionality reviewed mandated by [the
statute].

Furthermore, in a case in which no penalty phase hearing was held, there was of
necessity no searching inquiry by a fact finder — jury or trial court — charged with
the responsibility of determining whether there was a statutory aggravating factor
established by the state or a mitigating factor established by the defendant. Yet it
is the presence of absence of just those factors, as found by a fact finder charged
with that awesome responsibility, that is wholly determinative of whether the
sentence for a conviction of capital felony shall be death or life without the
possibility of release.

Webb, 680 A.2d at 210-11 (emphasis added).
This Court should interpret the requirement to compare this case with “similar cases” in

the same manner as the Connecticut and Tennessee Supreme Courts, and only include cases in
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which the death penalty was actually sought, and a penalty phase hearing was conducted before a
Jury, in the final pool of cases used for comparison purposes.

C. The Court Should Only Include Cases From New Hampshire In the Pool of
Cases Used for Comparative Proportionality Review.

The defendant argues justification, at least in part, for his concept of using a special
master to collect and analyze comparison cases, because he insists on an overly broad universe of
cases to analyze. The defendant not only places no limitations on the specifics of the death
penalty cases he would have included in the comparison pool, but he also places no limits on the
number of cases or the States in which they occurred. It is only by insisting on such an
overbroad universe of cases, and combining them with the defense bar’s suggestion of a complex
“two-tiered” review that he can justify the appointment of a special master for purposes of
proportionality review.

As the Gregg, Webb, Bland, and other cases make clear, however, such overbroad and

overcomplicated analysis is not required for adequate proportionality review. In addition, the

statutory requirement to review “similar cases” should be construed to mean cases that occurred

in New Hampshire. After all, if the purpose of proportionality review is to compare what

sentencing authorities have done in similar cases, it makes the most sense to look at what this
State’s sentencing authorities have done in similar cases. New Jersey juries are certainly
different than Texas juries, and both are very different from New Hampshire juries. “Similar
cases” means making, as much as possible, an “apples to apples” comparison. See Webb, 680
A.2d at 210-12; Bland, 958 S.W.2d at 666-67. Attempting to compare the decisions of New
Hampshire juries with the decisions of juries from different regions and States is not the “apples

to apples” comparison envisioned by RSA 630:5, XI (c).
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The Connecticut Supreme Court construed the similarity requirement as including only
those cases decided within the State:
[Ulnder Gregg, whether a particular death sentence was wantonly or freakishly

imposed was to be determined by comparing it with other sentences imposed in
similar cases by the sentencing authority in the particular jurisdiction.

Webb, 680 A.2d at 204 (emphasis added).

The defense bar would be expected to complain that there have been no similar cases in
New Hampshire to which the Addison case could be compared. However, this does not mean
the Court cannot analyze this case as a pool of one:

In those rare instances where no prior similar cases exist, this Court will make an

independent judgment as to whether the imposition of death is freakish or wanton

under the facts of the case.

State v. Ramsey, 864 S,W.2d 320, 328 (Mo. 1993).

This Court is in a position to do the same thing in this case, regardless of the fact that the
Addison case is the only capital murder case involving the death of an on-duty police officer that
has been tried all the way to a penalty hearing in New Hampshire. As stated by the Tennessee
Supreme Court in Bland:

Comparative proportionality review is not a rigid, objective test. In conducting

proportionality review, we do not attempt to apply mathematical or scientific

techniques. [Rather], [iJn evaluating the comparative proportionality of the

sentence in light of the factors delineated above, a reviewing court must also rely
upon the experienced judgment and intuition of its own members.

Bland, 958 S.W.2d at 668 (citations omitted and emphasis added).

In narrowing the universe of cases for the purpose of proportionality review, the Court
should restrict the pool of comparison cases to New Hampshire capital murder cases that involve
the murder of an on-duty police officer, that occurred in the State of New Hampshire, and which

proceeded to the penalty hearing phase at trial.
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D. There Is No Need to Appoint a Special Master to Oversee the Process of
Comparative Proportionality Review.

As set forth above, the defense amici’s request that this Court appoint a special master to
oversee the process of comparative proportionality review is at least in part driven by the
unnecessary complexity of their “two-tiered” statistical review and overbroad universe of cases.
Narrowing the pool of comparison cases down to those cases which are truly “similar” within the
meaning of RSA 630:5, XI (c), and using the simpler precedent-seeking method of review that
the New Hampshire Legislature intended the Court to utilize will obviate any need to have a
special master appointed.

However, even if the universe of cases was broader than that suggested by the police
associations amici, this case, and the process of proportionality review, are not “extraordinary”

enough to warrant the appointment of a special master. The defendant cites to Below v. Gardner,

148 NH 1 (2002), as authority for the proposition that the Court can appoint a special master in
“extraordinary situations” to administer the processing of complex information in special cases.
What this Court said in Below was:

Because this case is an “extraordinary [one] where the introduction of outside
skills and expertise, not possessed by the judge, will hasten the just adjudication
of a dispute without dislodging the delicate balance of the juristic role,” the Court
informed the parties of its intent to appoint Bobby Bowers, Director of the South
Carolina Budget and Control Board Office of Research and Statistics, as its
technical advisor.

Id. at 4-5 (quoting Reilly v. United States, 863 F.2d 149, 156 (1* Cir. 1988)).

Unlike the redistricting process at issue in Below, the task of proportionality review does

not require “outside skills and expertise, not possessed by the judge.” Mr. Bowers was brought
into the fold in Below specifically to “aid the Court in understanding the relevant terminology

and technology associated with redistricting ... and where necessary, to assist the Court in the

31



technical aspects of the redistricting plan.” Id. at 5. The Court was also under tight time limits to
resolve the redistricting conflict. See Id. at 4 (June 24, 2002, decision noting the “imminence of
the scheduled September primary.”).

There is no complex terminology or technology associated with the process of
comparative proportionality review.! It simply requires the Court, with the assistance of the
parties, to gather death penalty cases similar to this one to determine that the defendant’s
sentence is not excessive or disproportionate.

In State v. Bland, the Tennessee Supreme Court held that it was the parties’ duty to

provide similar cases for the Court to compare:

To assist the Court in fulfilling its statutory duty, the State and the defendant in

each case must fully brief the issue by specifically identifying those similar cases

relevant to the comparative proportionality inquiry.
Bland, 958 S.W.2d at 667. The Tennessee Court then went on to explain what specific
information it considered relevant to its analysis that the parties should prepare for each such
case. See Id. It is the understanding of the police associations amici that the New Hampshire
Attorney General’s Office has already compiled a list of cases similar to the Addison case in the
event the Court determines that review of death sentences from other States is useful.

The defense also suggests that this case is “extraordinary” because it is the first capital
murder case to result in a death sentence in New Hampshire since Furman was decided in 1972,
and because it involves a black defendant who killed a white police officer. While these facts are

true, they do not make this case, or the process of proportionality review, “extraordinary.”

Proportionality review was not intended to be given an excessively complex or rarified level of

' The process of comparative review is obviously made especially manageable if the all but dead “frequency
method” of analysis is not adopted by the Court.
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scrutiny just because occasions for its necessity are (thankfully) rare in New Hampshire, or on
account of the defendant’s race.

The fact that this was a black on white murder does not cause the defendant’s death
sentence to become “extraordinary.” The race card is largely undercut in this case because the

foreman of the jury was also an African-American. In addition, the defense amici’s claims of

racial bias (compared to the Brooks capital murder case) are also undermined by the fact that

defendant Addison was a long-time criminal, with a history of violence towards others, who was

heard to state that he would “pop a cop” at some point prior to his murder of Officer Briggs.
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CONCLUSION

For the reasons stated above, the Court should decline the invitation by the defendant and
his amici to overcomplicate the process of comparative proportionality review required by RSA
630:5, XI (c). Proportionality revigw is not constitutionally required, and is intended merely to
be a “backstop against the freakish and wanton application of the death penalty.” State v.
Ramsey, 864 S.W.2d 320, 328 (Mo. 1993).

The procedure the Court should adopt to conduct proportionality review under the statute

should include a precedent-seeking review of factually similar cases in which the death penalty

was imposed by a New Hampshire jury following a trial and penalty phase hearing. The Court
should decline the defense bar’s suggestion to engage in “frequency method” statistical analysis,
which is currently not being used ‘by any other State for the purpose of comparative
proportionality review. The Court should also decline the defendant’s invitation to review all
cases from all states in which the death penalty “might” have been sought. Finally the Court
should decline to appoint a special master for the purpose of administering proportionality
review, and instead require the parties Io brief the Court on cases which they deem similar for the
purpose of comparative review.
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