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RULE II PETITION TO INVALI}ATB
suPltBME couRT RULB 4{'(r l)fi)

Now come Newspapers of New Hampsirire, Inc., publisher of the {)oncord Monitor and,

Valley Ncws; New l-Iarapshire Public Radio; and WMUR-l'V/Channel 9, Petitioners, and request

the Court pursuant to Supreme Court Rule 1l to exercise original.iurisdiction and invalidate

Supreme Court Rule 40(11)(i) so Petitioners may record, photograph and broaclcast hearings held

by the New l-larnpshire Supreme Court Judiciai Conduct Committee (".lCC"), includilg tire

lrearii:tg in In re: P{rrticia Ca.ffey (JC-07-015-G), scheduled for October 30 and 3l, 2007.

Preliminary Statement

Petitioners seek an extension oi'the reasoning of In re ,f/M{lR Channalg, 148 N.H. 644

(2002), where the Corirt invalidated Superior Court l{ule 78, to hear"ings befbre the JCC. lr

WM{JR, the Court noted that other states irad re.jected a "blanket" rule barring cameras and

electronic media in courtrooms because "studies have iound that the advent of'carneras in the

courtLoom improves putrlic perceptions of theiudiciary and its processes, improves the trial

process lol all participants, and educates the public about thejudicial branch ol'governm ent." Ic{.

lr t  64(). 
- l 'hcst: 

slt t t tc saiul lry rrf{ccts rvoukl bc cxlcnricd to,l( 'C herrirrgs i f ' lct i t inrrcrs ur.c

pertnitted to uso '"their advancing technologies to provide better news coverage lbr New

F{anrpslrire citizens." Ic{" at 651.
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Given the integral role ludges play in the daily administration ofiustice in New

l.lampshire courts, tire i'-rporrance of provicling the pubiic witir "beiter llews coverage" of JCC

hearings is undeniable:

.}r- idgesareentrustedwit lr inrmenseautirorityovermatterstlrataff.ectthelivesof
ali of New l-lampshire,s citizens. on any given day, a judge may decide the merits

o1'a clispute between neighbors, the {auil0f two parties t0 an aulotttobile accident'

or the liberty of a person chargcd wifh the commission of a crimc' It is a great

pubiic trust. lndeed, judges are the most visibie symbol of the rulc of law iti ottr

society" t(ithaut .iudges who at,e perceived ancl trusletl lty members rtf'the public

us int.purtiat, th"'ouihrtrity r$'t,he rule of lav, is cortltrortrised(e*'rphasis added).

Int,e Ca,ye 0f'Snow,140 N.H. 618,627 (1996). Just as the Court was given "an unusual tlcar-

firstirand glimpse" oltire Pa'rela smart tr\al, sture tt. smarl,136 N'Ll' 639' 657 (1993)' so the

public will have..a front row seat" if Petitioners are permittecl to record, photograph and

broadcast  . lCC hcar i r lgs.

ln suppor"t of tiris petition ancl as grounds therefore. Petitioners represent:

1) fire caurl establisheci the JCC pursuant to supreme Court Ruie 39 to conduct

i'r,estigations and ploceedings as 'oan integrai Soulce of confidence upon which public

pe rcep t i onmaybebased ' , , I n re \ . l , l uye r ' i 45N 'H .177 ,181 (2000) .

2) Perrding before tlre JCC ls In re: Patricia Cqt'fey,wlrich arises out of the Staterrrcnt of

Iror*rai Charges pursuant to New Hampshire Supreme Court Rule 40(9), dated August 15, 2007'

ancl which charges .Iuclge Coffby with violations ol Canons I and 2 of the Code ol'Tudicial

Conduct. A public irearing on the Statement of Charges is scheduled for Oclober 30 and 3 1'

2007 in the Legislative Office Building, Room 203'

3) Sr-rprcnrc Courl Rule 40 oullines the.TCC's procei.lural rules tirat govern its hearings'

.l-lie Rulc was issucd by the Court in the exercise of its "constitutional, statutory, and inirerent

:rufhority." !y7 ys (lrtse o.f',nou,,140 N.Ft. 6t8,622 (1996)' Rule 40(11)(a) requires hearings to



"be open 1o the public"' but Rule 40(11)fi) states that "f']o persoil may recorcr, photograprr, or
broadcast by laclio or television, the oral proceecrings o{.1he committee.,,

4) Rule 40(l iXt) was promuigated i'2000, two years belbre the court decided wA'rR.
Based on its "ltistoric con:lmotl law presunption in favor of open ju<licial proceedings,,,the coun
concluded "that the use of cameras by the eiectro'ic'redia is merery an exte'sro, of rhe' 
reporti,g fu*ctio'of the more traditional arms of trre pLess." r4B N.H. at 650. Trie court rrerd
that "fal trial'j,dge sho,ld pe''it the meciia to photograprr. record and Lxoacrcast alr courtroom
proceedi,gs that are open to the public'" f d. Toprohibit such coverage, a triai .iuclge first would
Itave to tneet four t'cquitettrcuts: "(1) closure aclvances an overriclilg intercst that is likely 1o be
pr"e'judiced; (2) the closure o.dered is'o broader than necessary to protect rrrat interest; (3) trre
'iudge considers reasonabie alternatives to closing the proceecii'g; a'd (4) the,judge makes
par"ticularized findings to support 1he closure on the record.,, "rrl. at 550_65l .

5) The ccult's ruli'g in lYMtlRwas grounded in a record trrat demonstraled electronic
coverage wouid itl no way interlbre with or.jeopardize the soreinnity or i'tegrity of-iudiciar
proceedings:

Advances ipresumingi|}:**:'lr];ili*:il?,h1il:::?lii:1i::,:::i:fi;
sopl-risticated lecir'ology availabie to the rrrooo.uriu'd pri't media today arowscolrrt procecdiirgs to be photouraphed nno ,'""o.JJo i' a clig'ifiecl, unobtrusi'errarnef, wirich ail.ws tti" p,"Jarnqr"ro:; ;il; and i'rparrialry co'ducr conrr1"r.oceedings' Radio a'd television broadcasts are i'rporta't ways by whic.citizens receive l)ews' 'fhey 

arc efrective .trurur*tr'ornews transmiisio' becausethey ca' carry lire rurllrtered content or,proceedings directry to trre pubric.
Irt. at 645-649 (,,Numerous States have conducted studies on tire phvsical eflccts caneras ancl
electrottic rttcclia ltavc ott c.urtrootus, fi'cli.g mi'i'ral, il 'any, physical ciisturba'ce to tire trial
process").



6) For the same reasons it ruled Superior Court Rule 78 "is no longer valid" rn WM{JR"

id. at 65A, the Court should invalidate Rule 40(1 1Xi). The rule's blanket prohibition of

Petitioners' "advanQing technologies" conflicts with "tire practical reality o{'the twe'ty-first

century, wirich gives people instant access to information throlgh ail forrns of electronic media."

Id. Moreover, invalidating the Rule and permitting cameras aud broadcast coverage would

promote greater and ntore informative aocess to JCC proceedings, whicl"l would clirectly serve the

Court's responsibiiity of "maintaining public confidence in the administration of.justi ce.,, In re

Petition rtf .luclicial Concluct Contntittee. 151 N.l l. 123, 126(2U04). As the Court stated in In re

Thaj tey, l45 N.H.  177,181 (2000) :

When members cf the public are infurmed as to judicial misconduct, they are
bettel able to recognize, report, and otherwise protect thernselves agaiust future
itrstance s of sirnilar misconduct. See Matter of Johnston e, at 1234 ("another way
to protect the public fin addition to removing offendir:g judges fiom office] is to
heep it informed ofiudicial transgressions and their consequences, so that it
knows thal its government actively investigates allegations ofjudicial rnisconduct
and takes appropriate action when these allegations are proved") (citing Matter of
Probert. 41 I Mich. 2i0. 308 N.]V"2-d_77_3, 776 f i981).

7) Petitionels submit there is no sound poiicy reason why the hoiding announced in

WM{lR should not be extended to JCC hearings. Petitioners further represent tirat they will

comply with the restrictions on cameras and broadcast coverage set forlh in Superior Court Rule

78(i) in their coverage of "ICC hearings, if the Court invaiidales Rule 40(l1Xt).

8) Counsel for Petitioners has spoken wilir Philip T. Mclaughlin, wiro represents the

-lCC, and he stated he would file a reply to the Petition by pleading dated and posted not later

tlran October 15, 2AA7 " Counsel also has spoken with Russeil F. Hilliard, who represents .Iudge

Coffey, and he does not assent to the relief sough by the petition,, 
.

Wl-iEREFORE Petitioners respectfuliy request the Court to holci that Rule

40(11Xi) is no longer valid ar:rd to permit them to record, phr:toglaph and broadcast.ICC



hearings, inciuding tire hearing scheduled fbr October 30 ancl 31, 2007 tn In re Cq/fby,

and far such other relief as may be necessary.

Respectfully submitted.

Newspapers of New Hampshire, lnc;
New Hampshire public Radio; and
WMUR-TV/Channel 9

By their attorneys

Orr & Reno, P.A.
One Eagle Square
P.O" Box 3550
Concord, N.FI. 03302-3550
(603) 224_2381

Dared: Ocrober 10,2007 b j,t,nt^* t. Ll*;W-*
wiuidw
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I, William L. Chapman, hereby certify that on this 10tr' day of October, 20A7, copies of
this Petitioner to Photogragh and Broadcast the Proceedings in 1n re: Patricict Co/fey have been
sent by facsimile and overnight mail to Russell F" Flilliard, Esq., 159 Middle Street, portsmouth,
NH 03801, and Philip T. Mclaughlin, Esq., 501 Union Avenue, Suite 2, Laconia. NH 03246
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