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I.  QUESTIONS PRESENTED FOR REVIEW

1.  Did the court commit unsustainable exercise of discretion in refusing to rule on 12

Requests For Finding submitted well in advance of trial? (The Requests are found in App. p.

4; Docket Sheet, App. p. 1; and referenced in Defendant’s Motion for Reconsideration, App. p. 6)

2.  Did the court commit unsustainable exercise of discretion in finding a contract for

the 7 Islington Street project existed where there was no written agreement, no oral agreement

on price and the project was terminated 6 hours into the project when the plaintiff toppled

demolition debris into the street onto a parked car? (The question was raised in Defendant’s

Motion for Reconsideration, App. p. 6)

3.  Did the court commit unsustainable exercise of discretion in placing burdens of

proof upon the defendant with respect to the 58 State Street contract?  The court, after

concluding, “Unfortunately neither the testimony of the three witnesses called nor the numerous

exhibits entered were of any great assistance to the court in determining which of the parties claims

with respect to both jobs were correct,” (Final Order, infra at p. 13) ruled in favor of the plaintiff in

both claims despite objective evidence submitted by defendant that no ledge existed where plaintiff

claimed extra payment for removal of ledge.  (Question raised in Defendants Motion for

Reconsideration , App. p. 6)

4.  Did the court commit unsustainable exercise of discretion in ruling that the

“defendant’s lack of records with respect to the actual work done by plaintiff did not enable

it to challenge the specifics of the extra hammering”, (Final Order, infra at p. 14) even though

the defendant produced real time objective evidence that no ledge existed where the extra

hammering was claimed?  (Question raised in Defendants Motion for Reconsideration, App. p. 6)
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II. STATUTE AND SUPERIOR COURT RULE INVOLVED IN THIS CASE

(a) Statute

RSA 491:15 Findings. - The court or justice trying causes under RSA 491:13 and 491:14 shall, if

either party requests it, give his decision in writing, stating the facts found and his rulings of law,

which shall be filed and recorded.

(b) Superior Court Rule

72. In non-jury cases, unless otherwise ordered for good cause shown, all requests for

findings and rulings and written memoranda of law must be submitted to the Presiding Justice no

later than the close of the evidence.  In jury cases, all requests for instructions must be submitted in

accordance with Rule 62 H.  In criminal cases, where the defendant has moved that certain evidence

be suppressed and has requested the court to make certain findings of fact and rulings of law, the

Presiding Justice will make sufficient findings and rulings to permit meaningful appellate review.

All objections to the charge shall be considered as waived unless taken on the record before the jury

retires.

III.  STATEMENT OF THE CASE

This is an appeal of a decision in companion contract actions after a one-half day trial in

Rockingham County Superior Court.  Before trial defendant submitted twelve requests for findings

which, while referenced in testimony were apparently overlooked by the court and not referenced

or ruled on in the court’s order.  In its motion for reconsideration the defendant requested a ruling

on the requests.  The motion was denied in a one word order, “denied”, again without reference to

the requests.  This and other assignments of error have be preserved for appellate review.
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IV. STATEMENT OF THE FACTS

On November 1, 2006 the parties entered a written contract (Pl. Ex. 1, App. p.10) for

excavation and foundation work at defendants’ construction site at 58 State Street in Portsmouth

(“State Street”).  On commencement of the work, defendant paid $20,808.00 to plaintiff (Def. Ex.

A, App. p. 19).  During performance the defendant made progress payments of $19,500.00 and

change order payments of $4,163.00 for a total of $41,797.00.

In December 2006 when a question of stability of an adjoining foundation wall arose, geo-

technical consultants were brought in to advise the parties.  At that time, December 18, 2006, the

consultants issued a report which stated:

“Upon arrival the undersigned observed the excavations for the
proposed foundation to be essentially complete with the exception of
a 3 ± foot high and 4 ± foot wide ‘shelf’ of soil along the western
edge of the excavation” (emphasis added) 

(Def. Ex. C, App. p. 21)

On January 25, 2007 plaintiff submitted a change order #4 for hammering ledge for the

elevator pit and on January 30, 2007 the plaintiff submitted a change order #5 for hammering.  (Def.

Ex. A, App. p. 19) Hammering ledge was a contract extra.  Both changes orders were paid.

Subsequent to change orders #4 and #5 the plaintiff submitted other change orders #6, #7 and #8 in

April 2007, which were honored.

At the end of April, the Parties agreed that plaintiff would demolish a wooden structure on

Islington Street, Portsmouth (“Islington Street”).  No price or written contract was agreed upon

before the work commencement.  On the first day on the job, after being warned to stop work,

plaintiff’s operator toppled a wooden structure on to an adjoining sidewalk and street damaging a

parked BMW. (Pl. Ex. 14, App. p. 18) The Islington Street job was immediately shut down by the
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City of Portsmouth and remained shut down for several months following the incident. (Tr. p. 74,

75, App. p. 45, 46)  The defendant terminated the State Street contract as well as any more work on

Islington Street following the collapse.

For six hours work on Islington Street, the plaintiff submitted a bill of $20,000.00 (Pl. Ex.

12, App. p. 16). On May 9th, 10th, following the shut down, submitted change orders # 9, #10 and

#11 on State Street. (Revised Change Order #9, App. p. 14, 15)

At the time, the State Street job was terminated, plaintiff had received progress and change

order payments of $41,797.00 against work completed of $33,887.00 resulting in an over payment

of $7,910.00 (Def. Ex. A, App p. 19, Tr. 88, App. p. 53) 

The plaintiff brought suit for $20,000.00 on Islington Street (Declaration, App p. 2) and

$16,702.20 for post termination change orders on State Street (Declaration, App. p. 3).  The court

awarded plaintiff $12,200.00 on Islington Street and $11,562.20 on State Street.  This appeal

follows.

V.  STANDARD OF REVIEW

The standard of review for the questions raised is whether the trial court committed an

unsustainable exercise of discretion in its rulings on the questions raised for review.  “To show that

the decision is not sustainable the defendant must demonstrate that the courts ruling was clearly

untenable or unreasonable to the prejudice of his case. State v. Lambert 147 N.H. 295.” Lynette

Walker v. Clifford Walker, 2009-NH-0820.173



5

VI.  SUMMARY OF ARGUMENT

Central to the concept of a fair trial is the notion that a court rule explicitly or implicitly on

requests for rulings properly before it so as to give a reviewing court a basis for appellate review.

The court below apparently overlooked and refused to acknowledge defendant’s requests for rulings.

This action is an unsustainable exercise of discretion.

On 58 State Street, the court allowed recovery for post-contract change orders for “extra

hammering” of ledge and ruled that “The defendants lack of records with respect to the actual work

done by the plaintiff did not enable it to challenge the specifics of the extra hammering.” (Final

Order infra p. 14)  The defendants submitted a geo-technical report into evidence showing no ledge

where claimed by plaintiff.  The report submitted was done contemporaneously with the claimed

removal. It is error for the court not to consider the findings of the geo-technical report.  The court

was in error to place the burden of proving a negative upon the defendant.

The trial court committed error in fashioning a contract for the demolition work at 7 Islington

Street where none existed.  The work began without a written agreement for the price.  The work

ended six hours later when the plaintiff toppled the structure into the street and onto a parked car.

No claim for quamtum meruit was made or testified to.  Never-the-less the court awarded plaintiff

$12,200.00 for the six hours of work based on a contract.  This was in error.
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VII.  ARGUMENT

A. THE COURT’S REFUSAL TO RULE ON DEFENDANT’S TWELVE
REQUESTS FOR FINDINGS IS AN IMPERMISSIBLE EXERCISE OF
DISCRETION WAS WELL AS BEING CONTRARY TO RSA 491:15.

One of the functions of the requests for findings is to establish a basis for meaningful

appellate review of a trial court’s order.  Occasionally, trial courts will genuflect toward requests

for finding by referencing the requests, indicating that if they are consistent with the narrative of the

order they were deemed granted, but otherwise denied.  See Boston & ME. Corp v. Sprague Energy

Corp, 151 N.H. 513, 518 (2004).  Here, defendant’s requests were affirmatively ignored by the court.

The requests were submitted well in advance of trial and ignored in the Final Order.  The court

acknowledged and ruled upon plaintiff’s requests.  See Final Order infra at p. 16.  When the

defendant brought the oversight of failing to rule on its requests to the court’s attention in its Motion

for Reconsideration (App. p. 6) the motion itself was denied without reference to the requests.

To compound the prejudice, the plaintiff used the requests in its examination of its sole

witness, Malcom Bradsher.  At Tr. p. 24, App. p. 28 Bradsher was asked to take the requests one by

one and tell the court why he didn’t agree with any.

The witness, to the extent he gave an intelligible response, agreed on the amount plaintiff

was  paid (Request No. 4) but not much else.

Again, at Tr. p. 44, App. p. 37, Bradsher was asked by his counsel to comment on the

requests, specifically Request No. 7.  Bradsher agreed with Request No. 7.

At Tr. p. 45, App. p. 38, Bradsher was asked about No. 10 and denied he was told to stop the

demolition before the collapse.
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Defendant’s requests were submitted to aid the court in reaching a determination as well as

to aid this court in its appellate task.  While Superior Court Rule 72 doesn’t expressly extend the

“meaningful appellate review” function to civil bench trial, the import is clear.  Here, the wholesale

disdain for properly filed declarative requests was an impermissible exercise of the trial court’s fact

finding role. 

This court has expressly held, “It is well settled that if the parties make specific requests for

findings and rulings, as they did in this case, the court should state its reasons and make specific

findings and rulings supporting its decisions” (In re Costa, 156 N.H. 323, 333 (2007).  Indeed RSA

491:15 compels such a result.  This statute uses the word ‘shall’ in directing the trial court to rule

on requests. Magrauth v. Magrauth, 136 N.H. 757, 763 (1993)  It is inescapable that failure to do

so here is an unsupportable exercise in discretion which should result in reversing the Final Order.

B. IN ITS FINAL ORDER THE COURT APPLIED BURDENS UPON THE
DEFENDANT TO DISPROVE PLAINTIFF’S LATE FILED CLAIMS FOR
“EXTRA HAMMERING” AFTER IT HAD BEEN SUSPENDED FOR
SAFETY VIOLATIONS.  IN DOING SO THE COURT OVERLOOKED AN
OBJECTIVE REPORT (DEF. EX. C, APP. P. 21) WHICH INDICATED
THERE WAS NO LEDGE TO HAMMER WHERE THE PLAINTIFF
CLAIMED.

The plaintiff was suspended from its 58 State Street contract, and its 7 Islington Street work

on its first day it worked at 7 Islington Street on May 1, 2007.  On May 9 and 10 the plaintiff

submitted change orders No. 9 for extra work at 58 State Street for hammering ledge (App. p.14,

15).  At this time defendant’s Exhibit A shows plaintiff has been overpaid $7,910.00 for work done

to date of stoppage. (Def. Ex. A - Summary of Payments, App. p. 19, 20)

The court, after agonizing over the quality of proof concluded, “The plaintiff has records to

support the change order in question.  While the defendant attempted to argue that the ground was
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mostly soft, the plaintiff’s testimony that there was a great deal of ledge that had to be eliminated

is more believable than the defendant’s vague opinion of the texture of the ground.  The defendant’s

lack of records with respect to the actual work done by the plaintiff did not enable it to challenge

the specifics of the extra hammering” (emphasis supplied) (Final Order, infra at p. 14)

This conclusion completely ignores the only objective evidence in the trial, the geo-technical

field report (Def. Ex. C, App. p. 21) which was done in the field on December 15, 2006 before the

excavation which was the cause of the claimed extra hammering was done.  Defendants Exhibit C

states:

“Upon arrival, the undersigned observed the excavations for the
proposed foundations to be essentially complete with the exception
of a 3 ± foot high and 4 ± foot wide ‘shelf’ of soil along the western
edge of the excavation.  This 40 ± foot length of the excavation
exposes the westerly-abutting, one-story building (68 State Street)
brick foundation wall and dry-laid masonry wall ‘footing’.  The
proposed 58 State Street foundations will extend 3 ± feet below the
level of the existing 68 State Street ‘footing’, and 5 ± below the
bottom of the brick foundation wall.  This “shelf” remained in place
to protect the 2 ± foot thick ‘footing’ and underlying bearing
materials of the exposed portion of the 68 State Street building’s east
foundation.” (Emphasis supplied) 

(Def Ex. C, App. p. 21)

The court’s conclusion also ignores the four month delay by the plaintiff in submitting the

claim, when in fact, change orders #4 submitted January 25, 2007 was for extra hammering, and

change order #5, January 30, 2007 was for extra hammering demonstrates the plaintiffs practice.

(Def Ex. A, App. p. 19) Both change orders were timely and paid.  Defendants Exhibit A indicates

that plaintiff submitted eight change orders in a timely fashion during its contract tenure. (Def Ex.

A, App. p. 19) Unfortunately for plaintiff its after the fact claims for extra hammering was for a

location where no ledge existed according to an on-site geo-technical report.
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The court’s demand that the defendant disprove the plaintiff’s claim was wrong legally and

factually.

In fact, the sub-surface report was the subject of testimony by all three witnesses in the case.

See Tr. pps 82, 83, 86, 99, 100. App. pps 47, 48, 51, 58, 59

The court was in error in not considering the geo-technical report in deciding where the

plaintiff had met its burden of proof in its claim for extra hammering.  Failure to do so was an

impermissible exercise of discretion.

C. ON 7 ISLINGTON STREET THE COURT FOUND A CONTRACT WHERE
NONE EXISTED.  THE COURT THEN PLACED THE BURDEN ON THE
DEFENDANT TO DISPROVE A CONTRACT.  THIS WAS ERROR AS
WELL AS AN IMPERMISSIBLE EXERCISE OF DISCRETION.

The declaration brought for 7 Islington Street maintained a written contract (App. p.  2).

Both sides agreed that the work commenced without such agreement.  Plaintiff’s witness, Malcom

Bradsher testified (Tr. page 29, App. p. 33) “Yeah. It was the contract that I made up for 7 Islington

Street, but didn’t . . but wasn’t signed, but it was agreed upon.”  Defendants project supervisor, Gian

Garufo testified, (Tr. p. 69, App. p. 41) “I’d alluded to Malcom several weeks prior to that there was

upcoming work.  And one day we took a ride, we possibly got some lunch and reviewed this project.

And I said this is a project that is up and coming on the books.  You know, we have a working

relationship, I’d like to utilize you here, think about some numbers.  And that probably generated

some draft formats of contracts.  *  *  *  Predominately, the way I work in my capacity for Ten

Congress Properties, what would be is, I would take into consideration a general contractors

contract, but typically they sign our contract.  My contract has specific language and things like that.

That’s the typical; none of that happened in this instance on 7 Islington.”
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The court later asked Stephen Kelm (Tr. p. 109, App. p. 61) “BY THE COURT: Q. Okay.

You never saw a written contract for Islington Street, right?  A. No.  Q. But the amount suggested

for that job, the $24,400, is that – does that sound like what the oral agreement was?  A. It sounds

high.  Q. It sounds high?  A. Yes.  THE COURT: Okay.

 Based on the court’s own questioning, the Final Order, (infra at p. 15) states, “While the

defendant testified that in its opinion that figure was ‘a little high’, again it had no strong evidence

to refute what the plaintiff claimed was the agreed upon price for this job”.

The Final Order ignores the testimony of Gian Garufo that the work started without any

agreement on the anticipated contract value, and the Final Order puts in quotes an answer not given

by Kelm - “a little high” for “it sounds high”. (Final Order, infra at p. 15)

The court then concludes that when the demolition debris was toppled into the street 6 hours

after the work began “50% of the job had been completed” (Infra at p. 15).  The court goes on to use

plaintiff’s proposal as the actual contract price and awards $12,200.00.  The Final Order makes no

reference to the uncontradicted testimony (Tr. p. 74, 75, App. p. 45, 46) that the job was shut down

by the City for several months following the collapse.

The court, in its Final Order, mistakenly attributes testimony to Kelm, “It was the defendants

view that less than 50% of the job had been completed and therefore at best the plaintiff was due

approximately $7,000.00 for the work that it had done” (Final Order, infra at p.15)

This is a completely erroneous finding and without support in the record.  The testimony the

court is referring to as at transcript pages 118, 119 and repeated here:

THE COURT: Last question. The plaintiff estimated that with respect
to his estimate, approximately ninety percent of the work was done
under his contract that day when you terminated him.  Since you’re
familiar with the property, do you have a rough idea as to how much
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would you say, in terms of what had to be done and what was
required to be done and what was actually done, what the percentage
was?

THE WITNESS: I estimate it was probably between 4,500 and
$6,000 worth of work that happened that day. And I actually at one
point offered to pay Bradsher the costs for that day's worth of work
after I terminated him.
After we started studying Islington Street and studying 58 State
Street, we then realized we actually paid them well in  advance on the
58 State Street project then what they were owed.  So they actually
owed us money on the project, so at that point  it more or less was a
wash.

THE COURT: Got you.  I think you’re done.
(App. p. 67, 68)

This colloquy between the court and the witness demonstrates the fallacy of the court in

assuming a contract where none exists.  “Although we generally defer to the trial court’s findings

of fact, this rule does not apply where a finding is unsupported by the evidence or erroneous as a

matter of law. (Citations omitted)”. Bailey v. Sommovigo, 137 N.H. 526, 529 (1993)

 What we have is an agreement to begin work without a set price.  No effort was made by the

plaintiff to seek a quantum meruit recovery for the work completed.  Nor did the court in its efforts

to determine the value of the work actually done in the few hours that day follow that approach.

Kelm’s answer best explains what actually happened.  He offered to pay plaintiff for his

work until he found out that he had overpaid for 58 State Street some $7,900.00 and resisted

payment after the preposterous demands for extras and payment for the catastrophe created by

plaintiff at 7 Islington Street.

The court in trying to fill in the gaps in proof mischaracterized the evidence and committed

unsustainable exercise in discretion by attributing a percentage of completion to defendants

testimony and substituting a higher value than given in testimony.
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VIII.   CONCLUSION

The defendant seeks reversal of the final order and entry of judgment for the defendant.

IX.  REQUEST FOR ORAL ARGUMENT BEFORE A 3JX PANEL

The defendant requests oral argument before a 3JX panel and believes argument will assist

the panel in understanding the case.  The basis for the request is that a decision in the case, in the

belief of the defendant, will lack precedential value.

X.  A COPY OF THE DECISION BELOW
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