THE STATE OF NEW HAMPSHIRE
SUPREME COURT OF NEW HAMPSHIRE

ORDER
Pursuant to Part II, Article 73-a of the New Hampshire Constitution and

Supreme Court Rule 51, the Supreme Court of New Hampshire adopts the following

amendments to court rules.

PROFESSIONAL CONDUCT RULES

1. Repeal and replace the New Hampshire Rules of Professional Conduct as set
forth in Appendix A.

SUPREME COURT RULES FOR COURT-APPOINTED COUNSEL & GAL'S

1. Amend Supreme Court Rule 47(2), regarding counsel fees in indigent
criminal cases, as set forth in Appendix B.

2. Amend Supreme Court Rule 48(2), regarding counsel fees in other indigent
cases, as set forth in Appendix C.

3. Amend Supreme Court Rule 48-A(2), regarding guardian ad litem fees in
indigent cases, as set forth in Appendix D.

MISCELLANEOUS RULES/GUIDELINES

1. To the extent, if any, that the following have been adopted as, or have the
effect of, rules, they are hereby repealed:

A. Case Guidelines for Conduct of Criminal Proceedings
B. Guidelines for Guardians Ad Litem

C. Rule for Merrimack County Pilot Program to Permit Judicial
Challenges By Parties in Non-Criminal Cases.



Effective Dates

The amendments in Appendices A through D shall take effect on January 1,
2008. The repeal of the above-listed miscellaneous rules/guidelines shall be effective
immediately.

Date: July 25, 2007

ATTEST:
Eileen Fox, Clerk
Supreme Court of New Hampshire




APPENDIX A

Repeal the New Hampshire Rules of Professional Conduct and replace
them with the following (only the text of the following rules are being adopted —
the New Hampshire Comments and ABA Comments set forth below are not
being adopted as part of the rules):

NEW HAMPSHIRE RULES OF PROFESSIONAL CONDUCT

Statement Of Purpose

The Rules of Professional Conduct constitute the disciplinary standard for
New Hampshire lawyers. Together with law and other regulations governing
lawyers, the Rules establish the boundaries of permissible and impermissible
lawyer conduct.

The Rules of Professional Conduct are rules of reason. They should be
interpreted with reference to the context of legal representation and of law
itself. Some of the Rules are imperatives, expressed by the terms "shall" or
"shall not". Others, generally expressed by the term "may", are permissive and
define areas in which the lawyer may exercise professional judgment.

The Rules are not designed to be a basis for civil liability. The purpose of
the Rules can be subverted when the Rules are invoked by opposing parties as
procedural weapons. Violation of a Rule should not itself give rise to a cause of
action against a lawyer nor should it create any presumption in such a case
that a legal duty has been breached. Violation of a Rule does not necessarily
warrant any other nondisciplinary remedy, such as disqualification of a lawyer
from a position or from pending litigation. Nevertheless, as the Rules establish
a standard of conduct for lawyers, a lawyer's violation of a Rule may be
evidence of breach of the applicable standard of conduct.

The Rules of Professional Conduct are promulgated and amended by the
Supreme Court of the State of New Hampshire with due input from members of
the New Hampshire Bar and interested members of the public. Each Rule is
published together with the applicable ABA Comment, as adopted by the
American Bar Association in conjunction with its Model Rules of Professional
Conduct. Preceding the ABA Comment may be found a New Hampshire
Comment, which may describe distinctions between the Rule as adopted in
New Hampshire and the respective ABA Model Rule. The ABA and New
Hampshire Comments are intended to be interpretive, not mandatory. The New
Hampshire Comments are provided by the Ethics Committee of the New
Hampshire Bar Association.



Lawyers have traditionally aspired to higher standards of professionalism
than should be made mandatory in the Rules. Professionalism encompasses
civility, competence, conscience, contribution to the quality of the legal system
including equal access to the courts, and public service.

New Hampshire Comment

The Statement of Purpose replaces the ABA Model Preamble and Scope in their entirety.
The New Hampshire Supreme Court has not adopted the existing ABA Model Preamble and
Scope, so that there is no base text to amend. The NHBA Ethics Committee found that, in
both the existing and the proposed ABA Model Preamble and Scope, the following defects exist:

Much of the Preamble and Scope consists of imprecise restatements or summaries of the
Rules, which are generally unnecessary, potentially confusing, or both.

It is inappropriate for the Statement of Purpose to attempt to codify when the Rules
should or should not be used by disciplinary bodies, or how degrees of punishment for
violations should be determined.

Portions of the Preamble and Scope are aspirational in nature, which runs the risk of
converting goals into mandates. The Rules will succeed better if the distinction between
worthy aspirations and basic mandates is kept clear.

The length and lack of clarity in the wording of the Preamble and Scope materially
diminish their utility to their readers.



Rule 1.0. Definitions

(a) "Belief" or "believes" denotes that the person involved actually supposed
the fact in question to be true. A person's belief may be inferred from
circumstances.

(b) "Confirmed in writing," when used in reference to the informed consent
of a person, denotes informed consent that is given in writing by the person or
a writing that a lawyer promptly transmits to the person confirming an oral
informed consent. See paragraph (e) for the definition of "informed consent." If
it is not feasible to obtain or transmit the writing at the time the person gives
informed consent, then the lawyer must obtain or transmit it within a
reasonable time thereafter.

(c) "Firm" or "law firm" denotes a lawyer or lawyers in a law partnership,
professional corporation, sole proprietorship or other association authorized to
practice law; or lawyers employed in a legal services organization or the legal
department of a corporation or other organization.

(d) "Fraud" or "fraudulent" denotes conduct that is fraudulent under the
substantive or procedural law of the applicable jurisdiction and has a purpose
to deceive.

(e) "Informed consent" denotes the agreement by a person to a proposed
course of conduct after the lawyer has communicated adequate information
and explanation about the material risks of and reasonably available
alternatives to the proposed course of conduct.

(f) "Knowingly," "known," or "knows" denotes actual knowledge of the fact
in question. A person's knowledge may be inferred from circumstances.

(g) "Partner" denotes a member of a partnership, a shareholder in a law
firm organized as a professional corporation, or a member of an association
authorized to practice law.

(h) "Reasonable" or "reasonably" when used in relation to conduct by a
lawyer denotes the conduct of a reasonably prudent and competent lawyer.

(i) "Reasonable belief" or "reasonably believes" when used in reference to a
lawyer denotes that the lawyer believes the matter in question and that the
circumstances are such that the belief is reasonable.

(j) "Reasonably should know" when used in reference to a lawyer denotes
that a lawyer of reasonable prudence and competence would ascertain the
matter in question.



(k) "Screened" denotes the isolation of a lawyer from any participation in a
matter through the timely imposition of procedures within a firm that are
reasonably adequate under the circumstances to protect information that the
isolated lawyer is obligated to protect under these Rules or other law.

(1) "Substantial" when used in reference to degree or extent denotes a
material matter of clear and weighty importance.

(m) "Tribunal" denotes a court, an arbitrator in a binding arbitration
proceeding or a legislative body, administrative agency or other body acting in
an adjudicative capacity. A legislative body, administrative agency or other
body acts in an adjudicative capacity when a neutral official, after the
presentation of evidence or legal argument by a party or parties, will render a
binding legal judgment directly affecting a party's interests in a particular
matter.

(n) "Writing" or "written" denotes a tangible or electronic record of a
communication or representation, including handwriting, typewriting, printing,
photostating, photography, audio or video recording and e-mail. A "signed"
writing includes an electronic sound, symbol or process attached to or logically
associated with a writing and executed or adopted by a person with the intent
to sign the writing.

2004 ABA Model Code Comment
RULE 1.0 TERMINOLOGY

Confirmed in Writing

[1] If it is not feasible to obtain or transmit a written confirmation at the time the client
gives informed consent, then the lawyer must obtain or transmit it within a reasonable time
thereafter. If a lawyer has obtained a client's informed consent, the lawyer may act in reliance
on that consent so long as it is confirmed in writing within a reasonable time thereafter.

Firm

[2] Whether two or more lawyers constitute a firm within paragraph (c) can depend on the
specific facts. For example, two practitioners who share office space and occasionally consult or
assist each other ordinarily would not be regarded as constituting a firm. However, if they
present themselves to the public in a way that suggests that they are a firm or conduct
themselves as a firm, they should be regarded as a firm for purposes of the Rules. The terms of
any formal agreement between associated lawyers are relevant in determining whether they are
a firm, as is the fact that they have mutual access to information concerning the clients they
serve. Furthermore, it is relevant in doubtful cases to consider the underlying purpose of the
Rule that is involved. A group of lawyers could be regarded as a firm for purposes of the Rule
that the same lawyer should not represent opposing parties in litigation, while it might not be
so regarded for purposes of the Rule that information acquired by one lawyer is attributed to
another.



[3] With respect to the law department of an organization, including the government,
there is ordinarily no question that the members of the department constitute a firm within the
meaning of the Rules of Professional Conduct. There can be uncertainty, however, as to the
identity of the client. For example, it may not be clear whether the law department of a
corporation represents a subsidiary or an affiliated corporation, as well as the corporation by
which the members of the department are directly employed. A similar question can arise
concerning an unincorporated association and its local affiliates.

[4] Similar questions can also arise with respect to lawyers in legal aid and legal services
organizations. Depending upon the structure of the organization, the entire organization or
different components of it may constitute a firm or firms for purposes of these Rules.

Fraud

[5] When used in these Rules, the terms "fraud" or "fraudulent” refer to conduct that is
characterized as such under the substantive or procedural law of the applicable jurisdiction
and has a purpose to deceive. This does not include merely negligent misrepresentation or
negligent failure to apprise another of relevant information. For purposes of these Rules, it is
not necessary that anyone has suffered damages or relied on the misrepresentation or failure
to inform.

Informed Consent

[6] Many of the Rules of Professional Conduct require the lawyer to obtain the informed
consent of a client or other person (e.g., a former client or, under certain circumstances, a
prospective client) before accepting or continuing representation or pursuing a course of
conduct. See, e.g., Rules 1.2(c), 1.6(a) and 1.7(b). The communication necessary to obtain such
consent will vary according to the Rule involved and the circumstances giving rise to the need
to obtain informed consent. The lawyer must make reasonable efforts to ensure that the client
or other person possesses information reasonably adequate to make an informed decision.
Ordinarily, this will require communication that includes a disclosure of the facts and
circumstances giving rise to the situation, any explanation reasonably necessary to inform the
client or other person of the material advantages and disadvantages of the proposed course of
conduct and a discussion of the client's or other person's options and alternatives. In some
circumstances it may be appropriate for a lawyer to advise a client or other person to seek the
advice of other counsel. A lawyer need not inform a client or other person of facts or
implications already known to the client or other person; nevertheless, a lawyer who does not
personally inform the client or other person assumes the risk that the client or other person is
inadequately informed and the consent is invalid. In determining whether the information and
explanation provided are reasonably adequate, relevant factors include whether the client or
other person is experienced in legal matters generally and in making decisions of the type
involved, and whether the client or other person is independently represented by other counsel
in giving the consent. Normally, such persons need less information and explanation than
others, and generally a client or other person who is independently represented by other
counsel in giving the consent should be assumed to have given informed consent.

[7] Obtaining informed consent will usually require an affirmative response by the client
or other person. In general, a lawyer may not assume consent from a client's or other person's
silence. Consent may be inferred, however, from the conduct of a client or other person who
has reasonably adequate information about the matter. A number of Rules require that a
person's consent be confirmed in writing. See Rules 1.7(b) and 1.9(a). For a definition of
"writing" and "confirmed in writing," see paragraphs (n) and (b). Other Rules require that a
client's consent be obtained in a writing signed by the client. See, e.g., Rules 1.8(a) and (g). For
a definition of "signed," see paragraph (n).



Screened

[8] This definition applies to situations where screening of a personally disqualified lawyer
is permitted to remove imputation of a conflict of interest under Rules 1.11, 1.12 or 1.18.

[9] The purpose of screening is to assure the affected parties that confidential information
known by the personally disqualified lawyer remains protected. The personally disqualified
lawyer should acknowledge the obligation not to communicate with any of the other lawyers in
the firm with respect to the matter. Similarly, other lawyers in the firm who are working on the
matter should be informed that the screening is in place and that they may not communicate
with the personally disqualified lawyer with respect to the matter. Additional screening
measures that are appropriate for the particular matter will depend on the circumstances. To
implement, reinforce and remind all affected lawyers of the presence of the screening, it may be
appropriate for the firm to undertake such procedures as a written undertaking by the
screened lawyer to avoid any communication with other firm personnel and any contact with
any firm files or other materials relating to the matter, written notice and instructions to all
other firm personnel forbidding any communication with the screened lawyer relating to the
matter, denial of access by the screened lawyer to firm files or other materials relating to the
matter and periodic reminders of the screen to the screened lawyer and all other firm
personnel.

[10] In order to be effective, screening measures must be implemented as soon as
practical after a lawyer or law firm knows or reasonably should know that there is a need for
screening.



Rule 1.1. Competence

(a) A lawyer shall provide competent representation to a client.
(b) Legal competence requires at a minimum:

(1) specific knowledge about the fields of law in which the lawyer
practices;

(2) performance of the techniques of practice with skill;

(3) identification of areas beyond the lawyer's competence and bringing
those areas to the client's attention;

(4) proper preparation; and

(5) attention to details and schedules necessary to assure that the
matter undertaken is completed with no avoidable harm to the client's interest.

(c) In the performance of client service, a lawyer shall at a minimum:

(1) gather sufficient facts regarding the client's problem from the client,
and from other relevant sources;

(2) formulate the material issues raised, determine applicable law and
identify alternative legal responses;

(3) develop a strategy, in consultation with the client, for solving the
legal problems of the client; and

(4) undertake actions on the client's behalf in a timely and effective
manner including, where appropriate, associating with another lawyer who
possesses the skill and knowledge required to assure competent
representation.

New Hampshire Comment

The New Hampshire Rule continues the prior New Hampshire Rule, expanding on the
Model Rule to serve both as a guide and objective standard. The Model Rule standards of legal
knowledge, skill, thoroughness, and preparation reasonably necessary are rejected as being too
general.



2004 ABA Model Code Comment
RULE 1.1 COMPETENCE

Legal Knowledge and Skill

[1] In determining whether a lawyer employs the requisite knowledge and skill in a
particular matter, relevant factors include the relative complexity and specialized nature of the
matter, the lawyer's general experience, the lawyer's training and experience in the field in
question, the preparation and study the lawyer is able to give the matter and whether it is
feasible to refer the matter to, or associate or consult with, a lawyer of established competence
in the field in question. In many instances, the required proficiency is that of a general
practitioner. Expertise in a particular field of law may be required in some circumstances.

[2] A lawyer need not necessarily have special training or prior experience to handle legal
problems of a type with which the lawyer is unfamiliar. A newly admitted lawyer can be as
competent as a practitioner with long experience. Some important legal skills, such as the
analysis of precedent, the evaluation of evidence and legal drafting, are required in all legal
problems. Perhaps the most fundamental legal skill consists of determining what kind of legal
problems a situation may involve, a skill that necessarily transcends any particular specialized
knowledge. A lawyer can provide adequate representation in a wholly novel field through
necessary study. Competent representation can also be provided through the association of a
lawyer of established competence in the field in question.

[3] In an emergency a lawyer may give advice or assistance in a matter in which the
lawyer does not have the skill ordinarily required where referral to or consultation or
association with another lawyer would be impractical. Even in an emergency, however,
assistance should be limited to that reasonably necessary in the circumstances, for ill-
considered action under emergency conditions can jeopardize the client's interest.

[4] A lawyer may accept representation where the requisite level of competence can be
achieved by reasonable preparation. This applies as well to a lawyer who is appointed as
counsel for an unrepresented person. See also Rule 6.2.

Thoroughness and Preparation

[5] Competent handling of a particular matter includes inquiry into and analysis of the
factual and legal elements of the problem, and use of methods and procedures meeting the
standards of competent practitioners. It also includes adequate preparation. The required
attention and preparation are determined in part by what is at stake; major litigation and
complex transactions ordinarily require more extensive treatment than matters of lesser
complexity and consequence. An agreement between the lawyer and the client regarding the
scope of the representation may limit the matters for which the lawyer is responsible. See Rule
1.2(c).

Maintaining Competence

[6] To maintain the requisite knowledge and skill, a lawyer should keep abreast of
changes in the law and its practice, engage in continuing study and education and comply with
all continuing legal education requirements to which the lawyer is subject.



Rule 1.2. Scope Of Representation And Allocation Of Authority Between
Client And Lawyer

(a) Subject to paragraphs (c), (d), and (e), a lawyer shall abide by a client’s
decisions concerning the objectives of representation, and, as required by Rule
1.4, shall consult with the client as to the means by which they are to be
pursued. A lawyer may take such action on behalf of the client as is impliedly
authorized to carry out the representation.

(b) A lawyer’s representation of a client, including representation by
appointment, does not constitute an endorsement of the client’s political,
economic, social or moral views or activities.

(c) A lawyer may limit the scope of the representation if the limitation is
reasonable under the circumstances and the client gives informed consent In
providing limited representation, the lawyer's responsibilities to the client, the
court and third parties remain as defined by these Rules as viewed in the
context of the limited scope of the representation itself; and court rules when
applicable.

(d) A lawyer shall not counsel a client to engage, or assist a client, in
conduct that the lawyer knows is criminal or fraudulent, but a lawyer may
discuss the legal consequences of any proposed course of conduct with a client
and may counsel or assist a client to make a good faith effort to determine the
validity, scope, meaning or application of the law.

(e) It is not inconsistent with the lawyer’s duty to seek the lawful objectives
of a client through reasonably available means, for the lawyer to accede to
reasonable requests of opposing counsel that do not prejudice the rights of the
client, avoid the use of offensive or dilatory tactics, or treat opposing counsel or
an opposing party with civility.

(f) In addition to requirements set forth in Rule 1.2(c),

(1) a lawyer may provide limited representation to a client who is or
may become involved in a proceeding before a tribunal (hereafter referred
to as litigation), provided that the limitations are fully disclosed and
explained, and the client gives informed consent to the limited
representation. The form set forth in section (g) of this Rule has been
created to facilitate disclosure and explanation of the limited nature of
representation in litigation. Although not prohibited, the provision of
limited representation to a client who is involved in litigation and who is
entitled as a matter of law to the appointment of counsel is discouraged.

(2) a lawyer who has not entered an applicable limited appearance, and
who provides assistance in drafting pleadings, shall advise the client to



comply with any rules of the tribunal regarding participation of the
lawyer in support of a pro se litigant.

(g) Sample form.

CONSENT TO LIMITED REPRESENTATION

Limited Representation

To help you in litigation, you and a lawyer may agree that the lawyer will
represent you in the entire case, or only in certain parts of the case. "Limited
representation” occurs if you retain a lawyer only for certain parts of the case.

When a lawyer agrees to provide limited representation in litigation, the
lawyer must act in your best interest and give you competent help. However,
when a lawyer and you agree that the lawyer will provide only limited help,

¢ the lawyer DOES NOT HAVE TO GIVE MORE HELP than the lawyer
and you agreed.

e the lawyer DOES NOT HAVE TO HELP with any other part of your
case.

If you and a lawyer have agreed to limited representation in connection
with litigation, you should complete this form and sign your name at the
bottom. Your lawyer will also sign to show that he or she agrees. If you and
the lawyer both sign, the lawyer agrees to help you by performing the following
limited services:

1. [ Provide you general advice about your legal rights and responsibilities in
connection with potential litigation concerning;:

which advice shall be provided as:
[] consultation at a one-time meeting, or
'] consultation at an initial meeting and further meetings,
telephone calls or correspondence (by mail, fax or email) as
needed, or as requested by you

2. [] Assist in the preparation of your court or mediation matter regarding

by:

[Case name]



'l explaining court procedures
Tl reviewing court papers and other documents prepared by or for you
[l suggesting court papers for you to prepare

[l drafting the following court papers for your use:

[ legal research and analysis regarding

| preparation for court hearing regarding

; or

'] preparation for mediation

[l other:

3. [1 Representing you in Court regarding ,
[Case name]

but only for the following specific matter(s):

[1 Motion for

[l Temporary hearing
1] final hearing
0 trial

[l other:




4.1 Other limited service:

Consent

I have read this Consent to Limited Representation Form and I understand
what it says. As the lawyer’s client, I agree that the legal services specified
above are the only legal help this lawyer will give me. I understand and agree
that:

e the lawyer who is helping me with these services is not my lawyer for
any other purpose and does not have to give me any more legal help

e the lawyer is not promising any particular outcome

e because of the limited services to be provided, the lawyer has limited
his or her investigation of the facts to that necessary to carry out the
identified tasks with competence and in compliance with court rules

e if the lawyer goes to court with me, the lawyer does not have to help me
afterwards, unless we both agree in writing

I agree the address below is my permanent address and telephone number
where I may be reached. I understand that it is important that my lawyer, the
opposing party and the court handling my case, if applicable, be able to reach
me at this address. I therefore agree that I will inform my lawyer or any Court
and opposing party, if applicable, of any change in my permanent address or
telephone number.

A separate fee agreement [ was [] was not also signed by me and my lawyer.

[print or type your name] Client’s Name [print or type your full mailing street/apartment
address]
[sign your name] [print or type City, State and Zip Code]
Date [print or type your Phone Number]

[print or type your name] Lawyer’s Name [print or type name of law firm]



[sign your name] [print or type Street, City, State and Zip Code]

Date [print or type your Phone Number]

New Hampshire Comment

1. This rule differs from the ABA Model Rule by:

Deleting the last two sentences of ABA Model Rule 1.2 (a).
Adding a second sentence to Rule 1.2( ¢).

Adding a new 1.2(e).

Adding a new 1.2(f).

Adding a new 1.2(g).

2. The deleted sentences of ABA Model Rule 1.2 (a) provide as follows:

“A lawyer shall abide by a client’s decision whether to settle a matter. In a criminal
case, the lawyer shall abide by the client’s decision, after consultation with the lawyer,
as to a plea to be entered, whether to waive jury trial and whether the client will testify.”

The particular binding client decisions articulated in the third sentence of Rule 1.2(a) are by
no means exclusive. There will obviously be other important client decisions that will be
binding upon the lawyer depending upon the fact specific circumstances of any representation.
The Model Rule sentences correctly state those particular client decisions that are binding
upon the lawyer. However, specifically including these in the Rule may be wrongly construed
by a lawyer to be the only binding decisions that can be made by a client. A lawyer must
always carefully consider all client requests or decisions, in light of all relevant factors,
including but not limited to, the particular fact pattern, type of representation, a client’s social
and economic considerations, and the scope of representation and earlier decisions reached
during the representation. See, e.g., Restatement Third, The Law Governing Lawyers § 21
(“Allocating the Authority to Decide Between a Client and a Lawyer”), § 22 (“Authority Reserved
to a Client”), and § 23 (“Authority Reserved to a Lawyer”) (2000).

3. The second sentence of Rule 1.2(c) confirms that lawyers providing limited
representation are bound by all professional responsibility rules. The Rule also recognizes that
these ethical obligations will need to be interpreted, or analyzed, within the context of the
limited representation. One example of such an obligation could be the duty, under Rule
1.1(c)(3), to "develop a strategy, in collaboration with the client, for solving the legal problems of
the client." A client who retains an attorney for limited purposes may simply want the lawyer
to research and provide the applicable law in a specific area, thereby making Rule 1.1(c)(3)
inapplicable. Conversely, the lawyer's duty pursuant to Rule 4.1(a) not to make false
statements to third persons is the type of fundamental obligation that would remain applicable
regardless of the limits placed on the scope of representation.

4. The added provision in Rule 1.2 (e), restates a rule revision that has been adopted (in
various forms) in several other states. Especially in light of a growing concern by New



Hampshire practicing lawyers for the professionalism of lawyers, it is appropriate to make a
distinction between following client objectives during representation, and the general civility
and professionalism expected by all practicing New Hampshire attorneys. The lawyer should
also be guided by The New Hampshire Lawyer Professional Creed, adopted April 4, 2001, by the
New Hampshire Bar Association Board of Governors (which can be found under “NH Practice
Guidelines” on the Bar’s website, www.nhbar.org).

5. A new section (f) is added to apply specific rules for the limited representation of a client
in a litigation setting, which would require full disclosure and informed consent. A
recommended written Consent to Limited Representation form for compliance with this
provision, while not mandated, is provided in section (g). Subsection (f)(2) requires the lawyer to
advise the client to comply with whatever applicable court rules may apply, with respect to any
"ghost written" pleadings prepared by that lawyer who is not actually involved, by appearance,
in the particular litigation.

2004 ABA Model Code Comment
RULE 1.2 SCOPE OF REPRESENTATION AND ALLOCATION
OF AUTHORITY BETWEEN CLIENT AND LAWYER

Allocation of Authority between Client and Lawyer

[1] Paragraph (a) confers upon the client the ultimate authority to determine the purposes
to be served by legal representation, within the limits imposed by law and the lawyer's
professional obligations. The decisions specified in paragraph (a), such as whether to settle a
civil matter, must also be made by the client. See Rule 1.4(a)(1) for the lawyer's duty to
communicate with the client about such decisions. With respect to the means by which the
client's objectives are to be pursued, the lawyer shall consult with the client as required by
Rule 1.4(a)(2) and may take such action as is impliedly authorized to carry out the
representation.

[2] On occasion, however, a lawyer and a client may disagree about the means to be used
to accomplish the client's objectives. Clients normally defer to the special knowledge and skill
of their lawyer with respect to the means to be used to accomplish their objectives, particularly
with respect to technical, legal and tactical matters. Conversely, lawyers usually defer to the
client regarding such questions as the expense to be incurred and concern for third persons
who might be adversely affected. Because of the varied nature of the matters about which a
lawyer and client might disagree and because the actions in question may implicate the
interests of a tribunal or other persons, this Rule does not prescribe how such disagreements
are to be resolved. Other law, however, may be applicable and should be consulted by the
lawyer. The lawyer should also consult with the client and seek a mutually acceptable
resolution of the disagreement. If such efforts are unavailing and the lawyer has a fundamental
disagreement with the client, the lawyer may withdraw from the representation. See Rule
1.16(b)(4). Conversely, the client may resolve the disagreement by discharging the lawyer. See
Rule 1.16(a)(3).

[3] At the outset of a representation, the client may authorize the lawyer to take specific
action on the client's behalf without further consultation. Absent a material change in
circumstances and subject to Rule 1.4, a lawyer may rely on such an advance authorization.
The client may, however, revoke such authority at any time.

[4] In a case in which the client appears to be suffering diminished capacity, the lawyer's
duty to abide by the client's decisions is to be guided by reference to Rule 1.14.


http://www.nhbar.org/

Independence from Client's Views or Activities

[5] Legal representation should not be denied to people who are unable to afford legal
services, or whose cause is controversial or the subject of popular disapproval. By the same
token, representing a client does not constitute approval of the client's views or activities.

Agreements Limiting Scope of Representation

[6] The scope of services to be provided by a lawyer may be limited by agreement with the
client or by the terms under which the lawyer's services are made available to the client. When
a lawyer has been retained by an insurer to represent an insured, for example, the
representation may be limited to matters related to the insurance coverage. A limited
representation may be appropriate because the client has limited objectives for the
representation. In addition, the terms upon which representation is undertaken may exclude
specific means that might otherwise be used to accomplish the client's objectives. Such
limitations may exclude actions that the client thinks are too costly or that the lawyer regards
as repugnant or imprudent.

[7] Although this Rule affords the lawyer and client substantial latitude to limit the
representation, the limitation must be reasonable under the circumstances. If, for example, a
client's objective is limited to securing general information about the law the client needs in
order to handle a common and typically uncomplicated legal problem, the lawyer and client
may agree that the lawyer's services will be limited to a brief telephone consultation. Such a
limitation, however, would not be reasonable if the time allotted was not sufficient to yield
advice upon which the client could rely. Although an agreement for a limited representation
does not exempt a lawyer from the duty to provide competent representation, the limitation is a
factor to be considered when determining the legal knowledge, skill, thoroughness and
preparation reasonably necessary for the representation. See Rule 1.1.

[8] All agreements concerning a lawyer's representation of a client must accord with the
Rules of Professional Conduct and other law. See, e.g., Rules 1.1, 1.8 and 5.6.

Criminal, Fraudulent and Prohibited Transactions

[9] Paragraph (d) prohibits a lawyer from knowingly counseling or assisting a client to
commit a crime or fraud. This prohibition, however, does not preclude the lawyer from giving
an honest opinion about the actual consequences that appear likely to result from a client's
conduct. Nor does the fact that a client uses advice in a course of action that is criminal or
fraudulent of itself make a lawyer a party to the course of action. There is a critical distinction
between presenting an analysis of legal aspects of questionable conduct and recommending the
means by which a crime or fraud might be committed with impunity.

[10] When the client's course of action has already begun and is continuing, the lawyer's
responsibility is especially delicate. The lawyer is required to avoid assisting the client, for
example, by drafting or delivering documents that the lawyer knows are fraudulent or by
suggesting how the wrongdoing might be concealed. A lawyer may not continue assisting a
client in conduct that the lawyer originally supposed was legally proper but then discovers is
criminal or fraudulent. The lawyer must, therefore, withdraw from the representation of the
client in the matter. See Rule 1.16(a). In some cases, withdrawal alone might be insufficient. It
may be necessary for the lawyer to give notice of the fact of withdrawal and to disaffirm any
opinion, document, affirmation or the like. See Rule 4.1.

[11] Where the client is a fiduciary, the lawyer may be charged with special obligations in
dealings with a beneficiary.



[12] Paragraph (d) applies whether or not the defrauded party is a party to the
transaction. Hence, a lawyer must not participate in a transaction to effectuate criminal or
fraudulent avoidance of tax liability. Paragraph (d) does not preclude undertaking a criminal
defense incident to a general retainer for legal services to a lawful enterprise. The last clause of
paragraph (d) recognizes that determining the validity or interpretation of a statute or
regulation may require a course of action involving disobedience of the statute or regulation or
of the interpretation placed upon it by governmental authorities.

[13] If a lawyer comes to know or reasonably should know that a client expects assistance
not permitted by the Rules of Professional Conduct or other law or if the lawyer intends to act
contrary to the client's instructions, the lawyer must consult with the client regarding the
limitations on the lawyer's conduct. See Rule 1.4(a)(5).



Rule 1.3. Diligence

A lawyer shall act with reasonable diligence and promptness in
representing a client.

New Hampshire Comment

The former New Hampshire Rule 1.3 contained additional language further defining
promptness and diligence. Those additional factors, while not exhaustive, continue to be
instructive with respect to the compliance with this rule. Those factors include carrying out
representation in the manner and within the time parameters established by the agreement
between the client and the lawyer; however the lawyer may not rely upon the terms of an
agreement to excuse performance which is not prompt and diligent in light of changes in
circumstances, known to the lawyer, which require adjustments to the agreed upon schedule of
performance. Additionally, in all other matters of representation, it is to be carried out with
avoidable harm neither to the client's interest nor to the lawyer-client relationship.

2004 ABA Model Code Comment
RULE 1.3 DILIGENCE

[1] A lawyer should pursue a matter on behalf of a client despite opposition, obstruction
or personal inconvenience to the lawyer, and take whatever lawful and ethical measures are
required to vindicate a client's cause or endeavor. A lawyer must also act with commitment and
dedication to the interests of the client and with zeal in advocacy upon the client's behalf. A
lawyer is not bound, however, to press for every advantage that might be realized for a client.
For example, a lawyer may have authority to exercise professional discretion in determining the
means by which a matter should be pursued. See Rule 1.2. The lawyer's duty to act with
reasonable diligence does not require the use of offensive tactics or preclude the treating of all
persons involved in the legal process with courtesy and respect.

[2] A lawyer's work load must be controlled so that each matter can be handled
competently.

[3] Perhaps no professional shortcoming is more widely resented than procrastination. A
client's interests often can be adversely affected by the passage of time or the change of
conditions; in extreme instances, as when a lawyer overlooks a statute of limitations, the
client's legal position may be destroyed. Even when the client's interests are not affected in
substance, however, unreasonable delay can cause a client needless anxiety and undermine
confidence in the lawyer's trustworthiness. A lawyer's duty to act with reasonable promptness,
however, does not preclude the lawyer from agreeing to a reasonable request for a
postponement that will not prejudice the lawyer's client.

[4] Unless the relationship is terminated as provided in Rule 1.16, a lawyer should carry
through to conclusion all matters undertaken for a client. If a lawyer's employment is limited to
a specific matter, the relationship terminates when the matter has been resolved. If a lawyer
has served a client over a substantial period in a variety of matters, the client sometimes may
assume that the lawyer will continue to serve on a continuing basis unless the lawyer gives
notice of withdrawal. Doubt about whether a client-lawyer relationship still exists should be
clarified by the lawyer, preferably in writing, so that the client will not mistakenly suppose the
lawyer is looking after the client's affairs when the lawyer has ceased to do so. For example, if a
lawyer has handled a judicial or administrative proceeding that produced a result adverse to
the client and the lawyer and the client have not agreed that the lawyer will handle the matter
on appeal, the lawyer must consult with the client about the possibility of appeal before
relinquishing responsibility for the matter. See Rule 1.4(a)(2). Whether the lawyer is obligated



to prosecute the appeal for the client depends on the scope of the representation the lawyer has
agreed to provide to the client. See Rule 1.2.

[5] To prevent neglect of client matters in the event of a sole practitioner's death or
disability, the duty of diligence may require that each sole practitioner prepare a plan, in
conformity with applicable rules, that designates another competent lawyer to review client
files, notify each client of the lawyer's death or disability, and determine whether there is a
need for immediate protective action. Cf. Rule 28 of the American Bar Association Model Rules
for Lawyer Disciplinary Enforcement (providing for court appointment of a lawyer to inventory
files and take other protective action in absence of a plan providing for another lawyer to
protect the interests of the clients of a deceased or disabled lawyer).



Rule 1.4. Client Communications

(a) A lawyer shall:

(1) promptly inform the client of any decision or circumstance with
respect to which the client's informed consent is required by these Rules;

(2) reasonably consu