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STATE OFNEWHAMPSHIRE
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SUPERTORCOIJRT
M-E.A?sL

i'n
t:'J

HILISBOROUGII' SS
NORUIERNDISTNCT

February, 1996

IaruarY 7, 1999

Id.arch2?.,L999

Msrch 17,2004

March,2004

April1,200a

Aprfl 5,2004

Ettward J' Burke
Y.

Brinnyts Superette' Inc., Thomas M' Burke
-rtr"ifi 

r. ntitt an't BemardineP' Donelson

CHRONOI,OGY

Slip found under tle cash register regarclmg cash rcceipts'

Marie Burke forms an lrrevocable Trust and a pour-over will'

ffi i;s"'tl,;A;-t"*v*ffiHff ##T##
Hlffi iL:ffi Ht ft "ffi ff*"J s;t"; *d th"
,esidue to BernardiDe P' DoDetsotr'

r real €statc to the Trust'
Maric Burke conveYs all of het

The Marie Burke Trust convcys ttre land and buildhgs on

Pine Street on wtuch Bunny's Supcrctte' Inc' is situated

to Thomas Burt<e.

Thonas Burke, Bcrnardirc Burb and Marie Blrlre disass'

;iil;""u"";'; home, the gift of tbeir stock in Bunnv's

Superette, Inc. to Thornas Burke

Made Burko and B€rDatdine Donetson siCn Ctff $-ters
iiTr'",-ti*"gnt to thenbv Thomas Burte and addressed

toDaYidDutrtr, Esguire'

Tbe First Arnendment to tbe Muie Burlce Trust is signed'

ffiiffi;J* inBunn-v's.srpercue' Inc' only to
'ilffi, g*rt (the land having-been colY:yf-T-Hrl;
#,ffi't-Ot gfft to the Plaintiff' Edvard Burke to

;A;fr:00; il 'n" *iaou to Bt'-'aine Donelson'

- ...'dr<rFF ai&{ GlO4
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May,2004

. May620M .

June 8, 2004

hne29,2004

Thomas Burke sends Attorney David Dunn an undated

lener Equestitrg a special meeting to eled bim as the

sole officer and director of BuDtry's Superette' rnc' lno
i" r.""i G. svraws to delete thd lweil,lg7l Stock

Purchase Agreement.

Plaintiff, &lward Burkq reoeives a copy ofthe undated
- lettor and proposed corporate changos'

Plaintiff, Edward Burke, files a Petition for Lrjunction'

Marie Burke executes 15" geesad dmsadment to her Trust

iotuotionuly *utitg no prodsion for tho Phitrtifl

Edward Burke'

The Third Amendment to the Marie Burke Trrut is signed

appointing Thomas Burke as altemate Trus€€' and

JritiJioi$ut S"t*tdine's residual stock be in trxt to be

distributed in Thomas' sole disc'retion

September 3, 2004
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HILI-SBOROUGH, SS

TI{E STATE OF NEW I{AMPSHIRE

NORTIIERN DISTRICT

Docket No. 0+E-A251

SUPERIORCOURT

Edward J. Burke

vs.

Bunny's Superefie, Inc., Thomas M, Burke, Marie L Burke
and Bernardine P. Donelson

POST.TRHL MEMORANDUM SIIBIIIITTED BY
MARIE I.BIJRKEAND BERNARDINE P. DOI{ELSON

NOW COME Respondents, Marie L Burke and Bernardine p. Donelson, by and throug!

their aftomeys, Ansell & Anderson, P.A., and respectfirlly submit the following post-Trial

Memorandum:

I}ITRODUCTION

This case arises from a dispute between the shareholders ofBunny's Superetfe, lnc.

(hereinafter refened to as "Bumy's Superette,). The plaintiff, Edward J. Burke, seeks

permanent iqjunctive relief to enjoin Marie I. Burke and Bemardine p. Donelson fiom

tansfening their shares in Buony's Superette to Thomas M. Burke. The plaintiff alleges that the

parties had entered into an agreemeqrt in 1971 to transfer the uoincorporated grocery store owted

by them (and known as Bunny's Supereue) to a "orpo*tion organized in such a manner that the

tbree ohildren would be equally treated wilh respect to their parent's estates, including, but not

lirnited to, the business, the land and building on which it was situate. The plaintifffurther

alleges that the parties had entered into a stock restriction agreement which gave him the right to

purchase eertain shares which were being sold, and that on April l, 2004 both Marie Burke ancl
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Bernardine Donelson transferred their shares to Thomas Burkelwithout a"ffording the plaintiff the

opporhmity to purchase these shares.

The defentlants deny that any agreement existed in whi{h the parties agreed that the three

chiltlren would be equally teatod with respect to their parents' lstafes, including but not limited

to thb business, land and building on which it was situate. The hefendants also deny that the

tansfer of stock violates the stock reshiction. Bunny's has filed a counterclaim

against the plaintiff for payaent of $36,566.00 plus interest,

made to the olaintiff.

is owed for prior advances

STATEMENT OFFACTS

A. Buny's Superette Frior to 1 97 I

Marie and Bemard Burke fust established a grocery called Bunny's Superette in

approximately 1952. At the time it was formed, the Burkes

Bemardine Burke (aka'tsu::n/') who was twelve years old,

tlree young children:

Burke who was 10 years

olcl and Thomas Burke who was 6 years old. Although Bunny' Superette was considered a

fanily business, there was never any dispute that Marie and Burke were the legal

opners of the business. Marie and Bernard Bwke 'nade a1l of financial decisions about the

buiness and receiveil all of the profits.

During their childhood, each ofthe Burke ohildren at the busitress, without pay,

but Mmie Burke and Bemard Burke provided their cbildren all of their necessities (food,

shelter, clothing), as well as spending money and use of family

obligation or requirement for the children to work at the store.

There was no

children were sncouraged to

activities. Edwardplay sports, to spend time with their fiiends and to do other

000097



Burke was actively involved in youth baseball, and Bemard Burke formed an orgmized baseball

team for Edward to join.

All of the Burke cbililren continued to work at the business on a firll time and/or part time

basis for some pedod oftime after graduating ftom high school. There was also never any

obligation and/or expectation that they would coatinue working atthe store during their

adulthood. Marie and Bernard Burko e,lrcouraged all of their children to go to college, and also

encouraged Lheir children to pursue careers outside ofBunny's Superette.

Bernardine Donelson and Thomas Bwke todk advantage of these opporh:nities. Marie

and Bemartl Burke paid for Bemardine Donelson to attend college at Notre Dame College. After

college, Bemardine Donelson was a teacher for several years and received her Masters Degroe

from the University of lllinois. Bernardine Doielson eventually returned to New HamFshire,

where she became a real estate agent. Bemardine Donelson continued to work at Bumy's

Superette on an infrequent basis to assist when necessary. However she never retumed to the

store on a firll-time basis.

Marie and Bemard Burke also paid for Thomas Burke to attend college at New

Hampshire College. Ater collegg Thomas Burke joined the National Guard Offlcer Program.

Thomas Burke was on active duty for several years, and ultimately retumed to work in New

Hampshire. Marie and Bemard Burke encouraged Thomas Burke to interview forjobs outside

Bunny's Sr:perette in New Hampshire, although Thomas Burke ultimately decided to work at

Bunny's Superette. After retuming to Bunny's Superette, he received a salary.

Edward Burke was also encouraged to go to college ald/or to pursue a career outside of

Bunny's Superette, but he chose to continue to live at home and to work at the business after

high sohooi. During that time period, Marie and Bernard Burke contrnued to pay for all of
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Edward Burke's living expenses, provided hirn spending money and gave him use of fie family

vehicle. Edward Burke married in 1966, and moved out of his parent's home. After that date, he

received a salary for his work at the store.

Prior to the incorporation ofBunny,s Superette in 1971, Edward Burke, Bemardine

Donelson aad rhomas Burke were not owners ofBunny's superette. All ofthe financial

decisions were made by Marie anrl Bernard Burkg and theyreceived all of the profits (and paid

all of the expenses) of the store. Edward Burke, Bemardine Donelson and rhomas Burke wore

never promised an ownership interest and/or firture inheritance ifthey continued to work at

Bunny's superette.l There was also nevef, an agreemer with respect to who would ultimately

oqrn and,/or inherit the store.

B. Bemard Burke's Death in 19zl and the Incorporation of Brmnv's superette, rnc.

kr 1970, Bemard Burke suddenly became ilt and he ultimately died on May 12,197I.

see T. Burke Exhibit A (certified copy ofthe estato of Bemard p. Burke). Bemard Burke's will

provided that one dollar would be given to each of his children, and that Marie Burke would

receive the remainder of his estate, see icl As the surviving joint tenant, Marie Burke also

became the sole owner of the properties which had been purchased during her marriage,

including 121 Arah street, 18 Rockland Avenug 68 webster street, 77 webster shsot a[d 753

Pine Sheet. See id,

According to Edward Burke, soon after Bernard Burke passed away, Edward Burke

approached his mother and informed her that B€rnard Burke had promised him tle store. Marie

Burke was surprised by this proclamatiorl and informed Edward Burke that the stor€ belonged

I In fact, although Edward Burke alleges that he was told that he had aa ownership interest (or right to firtrne
inheritaace) in Bunny's Sn?erette, he admitled at bial that this alleged ownership interest and/or-future inleritance
vas not coatingeDt upou his continued work at the store.
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exclusively to her. Marie Burke also asked Edward Burke for some documentation of Bemard

Burke's alleged statement that Rlward Burke was a co-owner and/or would receive the store

through inheritance. Edward Burke informed Marie Burke that he did not have any

documentation, and Marie Burke reftsed to acknowledge any ownership interest that Ettward

Burke claimed in the store and/or the properties. Edward Burke n6ver brought a lawsuit in

probate or superior court to enforce the alleged promise made by his father, Bernard Burke.

In 1971, Bunny's Superette was incorporated for the purpose ofbuying selling, trading

snd dsaling (at wfoslesale and retail) produces which are inoidental to a generai food zupply and

provision business. See Petition for Iniunction at Exhibit A (State ofNew Hampshire

Incorporation Documents). Land and buildings wsre not included in the incorporation ofthe

business assets. Id.

At that timq Edward Burke approached Attorney Charlie Dunn and provided him q.ith al1

ofthe necessary information to incorporate Bunny's Superette. Although Marie Burke was

under no obligatiou to give her children an interest in Bunny's Superette, at the zuggestion of

Bemardine Donelson, she decided to gift a 25% interest in the busine,ss to each ofher children.

Shares were issued to all of the parties at the organizational meeting on June 28, 1971. See

Petition for hfunction at Exhibit B (record oforganization),

A11 ofthe parties were in attendance at the organizational needag ofthe colporation,

although none ofthem specifcally recall it This meeting provided an opportmity for the parties

to discuss the various provisions ofthe incorporation documents, including the stock restriction

which limited sale of the stock. There has never been any dispute that the sole purpose of this

stock restriction was to limit the ability of an outsider (i.e., individuals outside the family) from



buying an owaership interest in the store. Each ofthe parties testified rhat they never considered

a gift of the properly within the family.

At the incorporation meeting, the parties etrtered into an agreem€Ntt to adopt a witte,lr

stock teshiction which provides that:

In the went that any stockholder during his lifstime desires to sell any of
his stoct he shall first olfer it or such part of it as he wishes to se1l, to the
corporation at the 'agreed price' . . . and the corporation shall have sixty
(60) days to accept or reject the offer. Ifthe corporation rejects the offer,
the otrer shall be repeated to the other stockhold€rs in proportion to their
holders aod said stoclfiolders shall have sixty (60) days to aoc€pt or
reject the offer. Ifthe othbr stoctrrholders reject the offer, then the holder
shall be free to sell said stock to any other party, which party shall take
zubject to this restriction.

Id.

The corporate documenls do not provide any support for Edwmd Burke's claim that he,

Bernardine Donelson a[d Thomas Burke became owners and/or would ultimately inherit Marie

Burke's estate; At tial, B<lward Burke nonetheless testified that there was an agreement that all

of the properties owned by Marie Burke at the time of her husband's death and.ior purchased by

her after her husband died were left in Mmie Burke's name during her lifefime to enable her to

receive income from the rental properties (and for tax purposes), and that after her deat\ these

properties would be owned by her children. Not only do the defendants steadfastly deny that any

zuch agreemrent was ever made, but al1 of the facts and circumstances indicate that Marie Burke

was the sole owner of these properties afier 19?i, without restriction.

There is no evidence that Marie Burke intended to give any interest in her real properry ro

her children in 1971.2 Marie Burke retained all of these properties for her exclusive benefit. All

2In order to have a "alid gift, the donor must hove a.lnanifest intention" to give. See DeGran<tpre, 7 New
Ilarrpshire Practice: lfills. Trusts and Gifis. 3d Ed., g 3z-4 (citing Humiston v. Bushrell 118 N.tI. 759, 761
(1978)); 38 Am. Jur. 2d Gifs 0 18 (1999) (a "clear, rmllistakable, aud unequivocal intention" ofthe donor is

o
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of the income and expenses resulting from these properties were administered tbrough Marie

Burke's personal checking acco'nt which was mahtained at Bunny,s superette. see T. Burke

Exhibit F (check regrsters).

Marie Burke also purohased properties ar 108 Lib€rty Sheet and 100 Webster Sheet after

Bemard Burke passed away. Despite Edward Burke's testimony that Bunny's superette made

the down palments (and paid expenses associated ,lvitl maintaining these projrerties), the loan

settlement statements reveal that payme,nt for these properties was made exclusively by Marie

Burke' see T. Burke Exhibits at c and D (loan settiement shtements). Marie Burke pmvided a

$9'112.50 deposit on the property at 100 webster sheet, which was obtained on Marct.zl,lg74

ftom the refinancing of her property at 68 webster skeet. see T. Burke Exhibit c. Marie Burke

also provided an $8,880.00 deposit on the properfy at 10g Liberty Stree! which was obtained on

september 22, 7977 from an addifional refinancing ofher property at 6g webster street. see T.

Burke Exhibit D- There is no evidence that any funds were provided by Bunny,s superette.

In 1987, Marie Burke decided to sell the properties located at 100 Webster Street and lg

Rockland Avenue. The procee& Aom these sales were ultimately deposited. into Marie Burke,s

investrnent account. None ofthese proceeds were given to any ofher children aad/or to Bunny,s

Superette. Edward Burke,s request for a portion of the sales proceeds was denied.

After Bemard Burke passed away, Edward and rhomas Burke managed Bunny's

superette for many years. Edward Burke was mainly involved in the financiar aspects of the

required to make a gift). "The donor. must inte,ndto relinquish the right of domi,'ion over the property and to croaresuch-a,righl in the donee." 38 Am. Ju. 2d citu g I s lrelq; u"cri.apo, z New Harupshire'prictiJ": witts. rn sts
+*S1d!+, I31a(citineHas'r,aLv--aus&q isN.ii. rzi, It8iritl;;. rnenostretevantevidilEor
oonauve ntent $ the donor's own testitrlony. 3g Am. Jur. 2d cifu. 0 19 (199t). Here, tbere is no evidence thatMarie Burke ever intended to gifi all of the iroperties that ste ow:red.
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business and rhomas Burke was involved in the operation of the stores. Edward aud Thomas

Burke set their salaries each year, and the unconfoverted testimony was that both Edward and

Thomas received the same salary. The profitability of the business fluctuated every year, and

any profits that rerrained in the business at the emd ofthe year were shared equally by Edward

and lhomas (to avoid corporate taxation). For several years, the business was exhemely

successfirl. Between the years 1980 aud 1985, the parties earned an annual income that ranged

from $61,000 to $77,000. See T. Burke Exhibit B, There were also years, however, that were

Iess successf:I. For examplg between the years I 993 ancl I 995, the parties eamed an a::nual

income that ranged between 3O000 and $39,000. see id. fhe assets ofthe store did not have

much value. The real value in Bunny's superette was in year to year operation of store.

Although Marie Burke and Bernardine Donelson each received a small distibution for several

years, these distributions were inconsequential in comparison to the amounts received by Ettward

Burke and Thomas Burke.

over the years, Edward Burke's relationship with his family deteriorated. Marie Burke,

Bbmardine Donelson and rhomas Burke were never close to Nancy Burke, Edward Burke,s

wife. Altho 'gh Marie Burke qpent time with Edward Burke's children during their youth, the

ohildren also grew distant as they reached adulthood. By the 1990s, Edward Burke only rarely

saw the other members of his family.

hr 1996, Edward Burke lsft the business. prior to that time, he liatl started another

grocery business called "Jon o's Market, Inc.'in Manchester, New Hampshire. Thomas Burke

testified that Edward Burke had been taking items out ofthe store to stock his new grocery store,

and rhomas Burke became concerued that the business would fail, In January or February of

1996, Edward Bwke accused Thomas Burke ofstealing from Bunny,s superctte. Edward Burke
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