
TTIE STATE OF NE\M HAMPSHIRE

HIITSBOROUGH, SS.
NORTFIERN DISTRICT

, . . ' .

SI'PERIORCOIIRT
DocketNo. 04-E-0251

Edward J. Burke

v.

Bunny's Superette, Inc',
Thomas M. Burke, Marie I. Burke,

and Bemardine P. Dbnelson

-TRIALMEMO
nUnfG AI.[I) frnXannFrte f. DONELSON

NOW COMES PlaintiffEdward J. Burke by and through his attomey, Vincent A.

We,nners, Jr. Esq., and respectfully zubmiG the following Response:

I. INTRODUCTION

The Defendants' Post-Trial Memorandun submitted by the defendaots in this case

contains several ass:mptions anrl enors that will be addressed point by point below.

II. ISSUESFORREBUTIAI

A. Store ownership

The Defendants' Post-Trial Memorandum @efendants' Memorandum) asserts in several

places that the various members ofthe Burke fanrily were not co-ownen ofthe store prior to its.

incorporation in 1971. On page four (4) of the Memorandum'it states, "Prior to the

incorporation... Edward Burkq Bernardine Donelson and Thomas Burke were not owners of

Bumy's Suprette." On page five (5), the Memorandum states that Marie Burke "...decided to

siff a 25% interest in the business to each ofher childreg" which implies that they were no1
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already co-owners.

ln fact, &ere was a long-standing oral agreement that everything would be shared equally

amotg all the members of the family, and the coqporatioa was formed as an expression of t$at

intent. The children had worted in the store at various times without pay even though there was

no "obligation and/or enpectation" that they would work in the store. @efendaats'

Memorandum, p. 3.) Tbis work illustrates the oral agreement of shared ownership, since they

would help ihe store build equity by wo*ing withoul salary when they had few expenses, and

would take a salary after they moved oirt oftheir parent's house and had more expenses.

(Defendants' Meqorandum, P. 3 -4J

When the family decided to incorporate in 1971, there is no evidence presented ttrat the

25% shares allotted to each family member was a "gift." Instead, the incorporation merely

formalized part ofthe equal-share oral agreement that already existed. There is no evidence of

gift taxes pai4 or even contemplated. Edward Burke wat the one who approached ,the

incorporaling attomey, and he.was the one who provided the attomey with the information

trecessary to incorporate, @efendants' Memorandum, p. 5.) The very fact that the shares were

disnibuted equa[y is evtdence of &e underlyidg agree,ment; if Marie had in fact had sole

o'nmership, she could have incorpomted iha business to reJain a contolling interesq or given the

children non-voting shares, or one of several corporate stuctules other than even shares.

B. The Stock Transfer

The Defendarts' Memorandum assers that the Parole Evidence RuIe should bar Edward

Burke's attempt to avoid tho witten stock restriction. @efendants' Memorandum, p. 14- 15) If

this Court finds that the transfer of stock was a gift, then such gift would violafe the ulderlying
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agreement that all family members would share in the business equally. If this court finds tlat

the transfer of stock was a sale for consideration, then the restriction agreement must be enforced

on its face, and the corpomtiotr must be given the opporttrniry to buy those shares' Either way'

the transfer violated the intent ofthe previous family agreements'

Even ifthe Court werc to 6nd that the stock tansfers at issue were gifts, they would still

violate the stock restriction. The Defendants' Mernorandum admits thai the stock rcshiction was

entered into to ..limit the ability of an outsider (i.e. individuals outside the family)" fiom buyirg

ao oqnership itr the storc (Defendanls' Memorandum, p' 5 - 6) antl also admits that a court may

use the ..circumstances anal context" in which a document is negotiated to inteqpret its terms if

those terms are ambiguous. @efendants' Memorandum, p. I l.) The context of this agreement

was clearly to keep the ownership of the family business within the family. Allowing 'gifts"

would totally defeat this purpose'

The Defendants' Memorantlum states that there is insufficie,lt widence to support a

determination that the transfer ofshares was not a giff due to considemtion or as a result of

undue i!fluence. @efendants' Memorandirm, p. 12.) In fact, there is ample evidence for both

consideration and undue influence. Both Bemardine Donelson and Thomas Burke testified that

they had met with each other and with Marie Burke in the weeks before the transfer on April I "

2004 and the First Amendment to the Trust.on April 5, 2004. (Plahtitrs Menrorandum' p. 30.)

The Trust Amendment gave Bernardine Donelson lhe residue ofthe estate and the transfer gave

control of the store to Thomaq Burke. The Amendment was the consi<leration for the tramsfet
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C. Real Estate Assets

TheDefendants'VlenorandumolaimsthatEdwardBurkemaynotrelyonstatements

made by Bemard Burke regarding owne$hip dgbts bcca$se of the Statute of Limitations'

(Defendants,Memorandum,p.l3.)Infac!noneofEdwgdBurke'sassertionsrelyinauyway

on evidence that would be affected by this rule'

Edward Burke does not rely on statements made to him by Bemard Burke, nol is he

making a claim against the estate of his father. Therefore the statute of Limitations under RSA

556:5.5 @efendants' Memorandnm, p. 13) does not apply. Instead Edward Burke seeks relief

based upon the oral agreemetrt tlat had always been in effect among the family members;

namely that all the prop€rty be sharcd equally. &lward Burke had acted in reliance on this

agreement tlroughout the many years that he worked to improve the family business, and his

reliance makes that agreemed eDforceable'

D. Edward Burke's Entitlement to His $hare of the Properties

The Defendants, Memorandum states that Edwald Burke has failed to set forth

,.suffrcient evidence to support a determination that he is eutitled to any ofthe properties'"

(Defendants, Memorandurq p..1Q The Defendants base this entirely on their conteritio0 that &e

Statute ofFrauds prevents af, action maintained'\rpon a contract for the sale ofland" without a

vnitten agreement. (Defendants' Memorandum, p.16-17.) The Statuie of Frauds is wholly

inapplicable here, because tbe case at bar is not an action upon a conbact for sale'

Instea4 this case is an actiOn in equity, as there was never a sale of land that was

contested. Edward Burke "admits lhat performance ofsgrvices was not exchanged for

o.waership.,, (Defenilants' Memorandum, p. 17.) Since there was no exchange of ownership, the
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Statute ofFmud$ does r'

the oral agreemen! in ft

always acted as though '

relied on this agreemen;

enforceable.

III. CONCLUSION

The tralsfer ofl

execution ofa will and

Burke were breaches o,

Thomas Burke. When

a court may find evide'

Foperty. (Plaintitrs I

(1907)). H6re, lhe trar,

the family business wr

controlled all financiaj

expenses; he ananged

and trust and to sign tl'

reviewed every 'lmpo

was unable to articula

that she had sigped, I€

planning discussions.

ofundue iniuence, yr

i apply. Instead, the performance ofservices was done in reliance on

. theranoe of the shmed assets of the family busiaess' The family had

il members had an equal share in the family's assets, and klward Burke

tor his whole working life, This reliance makes the oral agreement

,ares aod real estate from Marie Burke to Thomas Burke and the

:vocable toust (and tbe hansfer ofreal estate to that trust) by lv{arie

iie terms ofthe oral agreement and the rssult ofthe undue influence of

: disposition ofa will and its "pourover" toust is ufieasonable or uqiusq

ofundue influence sufficient to compel testitution oftransfened

*Trial Memorandura, p.25, citing Crutice v. Dixon- 74 N.H. 386

,r was clearly unjust in light ofthe many years of family agreement that

o be owned oqually by all menrbers of the family' Thomas Burke

pects of his mother's life: he wrote all ber checks and paid all her

r the will and tr.ust to be drafted; he drove her to a lawyer to draft a will

will and trust and he paid the lawyer's bill for the will and trusq he

, ,i document'' for her and advised her what to sign. At tial Marie Burke

;r "estate plaq- and she was not everi able to iilentifi the documents

,ne understand their import. Thomas Burke participated in all estate

, Defendant concedes it did not produce wibesses to refute ailegations

'i such witnesses wer€ available including Marie Burke's entire family,
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Attorney Lanontagne, aod Attomey Ansell. The Defendants, Memorandum merely states,

.othere rryas also no evidence to plove,.. undue influence. (Defendants' Memorandum, p' l2') In

fact, rmdue irlluence was showrL and therefore the etill and tilst slrould be fomd invalid'

(Plaintiffs Memorandum, p,25, oitingJ{g9{1g'.!!g9{5 73 N'H' 402 408 (1905)'

The plaintiffbas demonstrated by ample evidence lhat he acted in reliance on the family

agreement for many years, and that ihis reliance makes that oral agleeme1t enforgeable' The

aleeds, will, and tust exesuted by Marie Burke were clear breaches or anticrpatory breaches of

the agreement, and the breaches were the direct result ofthe undue hXuence oftbe Defendant

Thomas Burke superimposing his will and desires upon and svffs6ming tle will and free choice

of Marie Burke.

Therefore, the Plaintiffasks that this Court order qpecific performance ofthat agleement

as well as that ancillary relief to speciflc performance requested in his Post-Trial Me,morandum'

Respeotfirlly submitted:
Edward J, Burke
By his Attomey,

Dated: July 7,2005

Vincent A. Wennen, Jr., Esquire
84 Bay St.
Manchesxer,N.H. 03104
(603) 669-3970
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CERTIFICATION

I hereby certif, that a copy of the within Memorandum of Law.has ihis date been

forwarcled to James A. Normand, Esquire, ovide Lamontagne, Esquire, Danielle Pacid Esqufue

and Ruth Tolf Ansell, Esquirq opposing counsel.

Dated: July 7,2005

Vincent A. Wenners, Jr., Esquire
84 Bay St.
Manchester, N.H. 03lM
(603) 669-3970
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. 
THE 8TATE OF NEIT' HAMPSHTRE

Nofthem Distfict of Hiltsborciugh County
3&t frestns Stresr

Mruchess, NE UJIOL2/,N
6113 669-?410

NOTICT OBIIECISilON

OrrIDE M I.IAI{OMTACNE ESO
DEVXNE !,ilLLIMET & BRANC$
t.11 AT4HERST ST PO BOX ?19
IImNCHESTER NH 03105

04-E-025L Eftrald r]. BurkEr

Enclosod pleaee flnd a copy
relatlve to:

a8/n!2a05

cc! VindeDt A l{e]]Eers, Jlr.? EEq.
,taEsa A NoxEa.:rd, Egg.
lutb AJrse1l, Esq.
Dart€lla L. faclk, Esq.

et 6L ?. BuEgrr E grurerat!€, Irlc., et,

of, the court rE of,der dated g/23/20a5

8j'r1a1 erder

rf,ohn Safford
Cl.erk of court

AOC Fonn SUCHF0 Gsr. gmD&IJ
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THE STATE OF NEW HAIIP$HIRE
SUPERIOR COURT

HILLSBOROUGH, SS,
NORTHERN DISTRICT

DOCKETNO. O+E-a51

EDWARDJ. BURKE

BUNN1/S SUPERETTE, INC,,
THOMAS M, BURKE, MARIE I. BURKE,

AND BERNADINE P. DONELSON

ORDER

The Petitioner, Edward J, Burke (.Edward"), brings this action against his

mother; Marie t. Burke ("Marief), histwo slblings, Thomas M. Burke (Thomas")

and Bemadine P. Donelson ('Bemadine"), and Bunnls Superefie, Inc.

("Bunny's'), seeking brroad relief in conngdion witir rights and Interests he claims

undsr a purported oral agregmenl Edward avers that many years ago, when he

and his siblings still lived with their parents, a verbal agreement or under#anding

was feached among all concemed family members that all family rnembers

would equally orvn the family business and other acrumulated pmperty. In thls

regard, Edwad asserts that under this agreemeni, with the death of the two

parents. the siblings woutd oome to equally own said assets. Edward further

avers that this odginal o|al agreement or understanding was rcaffirmed by the

indMdual respondents upon the death of his father, Bemard Burke (.Bemard,), in



1971' that he tulfilled his obligations underthe agreemenr and tulry rerid on it,

and ihat fte individual rospondents.havs taken actlons slnce aboui .tggg to

Mongfully depdve him of his contrict based rlghh. ln thls regard, Edward

particularly chaflenges: (1) Marie's creation of a witt and revocabl€ tust in 19s9

. 
and her conveyance. of certain property Into the trust; (z) Marie's rater fust-

relatod actons in 20o4 to further limit his claimed property entidemenls, lncruding

her conveyance, through the bust, of botrr stock In Bunnys and certain real

properties to Thomas; and (G) Bemadine'e conveyanc€ of her stock in Bunny's to

Thomas ln 2004 at ebout the same time her mother conveyed hers througrh the

tru$t Edward also asserts that Thomds has been guilty of exerting undue

Influence over Marre to have her take aciion ageinst him, thar he has vrorated a

.claimed Tduclary duty of a de factc asomey,' and that he has violated the

uniform Fraudulent Transfer Act, R$A chapter E4&A. 'Finaily, he creims that

. Thonias ls proceedlng, or has proceeded, particularly through corporate special

mgetings relatfue to Bunnfs, in ways which are contrary to, and violative of, his

contract-based rights.

The indMduat respondents vigorously oppose Edward,s contentions,

Theyass'ert that no orar agreement, as suggested by Edward, nas ever In prace,

and they contend, among other ftlngs, that 0rey have sct6d properly and withln

their rlghts relatlve to pertinent inheriiance and property interests herein.

The Respondent, Bunny's, also opposes Edward's case, anct has also

interpossd a counterclaim, mntending that Edward has failed to repay certaln

indebtedness due the corpo ration.
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A trial occuned over two days - - Juns 1 5 and June 1 6, 2005. During the

tdal' the court received testimony frum several wilne$$es, either llve orthrough

videotaped deposition, and atso recefued a number of exhlbits into evidencs.

The Cour[ thereafter, was also provlded post-tr,lat memoranda.

. 
Upon consideraflon of the pertinent evidbnce, and the arguments

presented, the Court finds and.rules as follows.

I Eackoround

Bemard, with hls wife Marie, establishsd a food busineqs in ihe early

1950's. The prlncipal food markeq known as Bunny,s Superefte, cametoje

located on Webster Street, Manchester, New Hampshire. When the food

business began, the three children, Bernadlne, Edward and Thomas were,

respectively, about 12, 10 and 6 years ofage. The businese was unquestionabty

considered a family buslness, and Bre Burke siblings worked in it throughout their

childhood wrthout pay. Nonetheless, lhelr parents retained full conlrol (lagal and

otherwise) of the business. They rnade alr pertineni decislons, and rerained full

control of business finances and operations, Ths chlldren were provided with all

nacessities and were gfuen spending money and use of the famlly vehlcto or

vehicles,'They had friende, engaged in sports and exfacunicular activities, and

w6re €ncouraged bythelr parents to go to mllege afie,r high school.

After graduation tom hrgh schoor, ail of ttre srbrings continued, at reast for

a time, b work In the famity food business, eitrer part time or ful time. However,

only Edward continued without lnternrption to work In the business.

''
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Both Bemqdine and Thomas attended college, snd received financial

suppori from their parents. Bemadine went on to, among otrer ttrings, teach for
' several'years, and to marry. she did not refum to work at the famiry food store

excapt on a sporadic basis. Thomas, for his part, went into the mllitary after

- 
college where he ssrved for seveml years. He@meto refum lo work in New

. Hampshird ln fre late 1960's, and came to retum to work in lhe furnily food

business. When he did frls, he recelved fiom his parents a salaryfor his work.

As stated previousry, Edward remarned rn the family busrness and did not
go lo college. He coniinued to work parh'anlarly witr his father and condnued to
work for a time with no salary. During this period, however, his parents pald for

his living expensest provided him spending money, and gave hlm use ofthe

iamily vehicle or vehicles. Moreover, when the pelitioner manied in about 1966,

he moved out of his parents' home and came to receive a salsry for his work
efforts.

There l$ no quostion hat Edward worked hard and.cons&uctively ln the

family business. He was deeply atEched to his father. Indeed, af trial he
testified that the time working with his father were the best years of hrs life.,
certeiinly, as well, Edward considered himserf io be an important contributor to
the family business. Nevertheless, and whatever hls subJective views were in
this regard, Edward has here faired to show that any contract or understanding
agreed to by ail concemed (rncruding his moiher) was ever entered into so that
he and hls sibllngs were afforded some enforceabre form of ownershrp interest in
the family buslnsss and in the other properffes owned by their parents. To the
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