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QUESTIONS PRESENTED FOR REVIEW 

1. Whether the court erred as a matter of law in applying the equitable doctrine of 

unclean hands in a case at law. [Appendix p. 120, 125] 

2. Whether the court erred as a matter of law and abused its discretion by relying on 

plaintiff‟s conduct in a long-closed and unrelated case as a basis for the order of 

dismissal. [Appendix p. 120, 123] 

3. Whether the court erred as a matter of law in basing the order of dismissal on 

plaintiff‟s exercising of its statutory right to commence eviction proceedings against the 

defendant Alliance Energy, LLC. [Appendix p. 120, 124] 

4. Whether the court abused its discretion in basing its order of dismissal on plaintiff‟s 

alleged failure to conduct timely discovery when all deposition and interrogatory 

deadlines established by the scheduling order were met by the plaintiff. [Appendix p. 

120, 121-122] 

5. Whether the court abused its discretion in basing the order of dismissal on plaintiff‟s 

alleged discovery delays when any “delays” in taking depositions were the result of a 

request by the defendants, honored by plaintiff, that the depositions be rescheduled from 

January to late March 2009 in order to accommodate the extended vacation plans of 

counsel for the defendant DownEast Energy Corp. [Appendix p. 120, 121-122; 203, 204; 

206, 207] 

6. Whether the court erred as a matter of law and abused its discretion in basing the order 

of dismissal on the plaintiff‟s attempt to reschedule the mediation session when there was 

no court order requiring that mediation be accomplished by a date certain. [Appendix p. 

120, 124-125] 



2 

 

 

7. Whether the court erred as a matter of law by relying on a premature evaluation of the 

merits of plaintiff‟s case as a basis for the order of dismissal. [Appendix p. 120, 126] 

8. Whether the court erred as a matter of law in denying plaintiff‟s motion for 

reconsideration of the dismissal order on the grounds that the arguments raised therein 

“should have been filed in response to motions entered by the defendants” when neither  

defendant argued the points raised sua sponte by the court in the order of dismissal. * 

9.Whether the court erred as a matter of law and abused its discretion in denying plaintiff‟s 

motion for reconsideration on the grounds--raised sua sponte for the first time— 

 that plaintiff allegedly had failed to file detailed responses to unspecified “pleadings” 

filed by defendants. * 

10. Whether, given that the court ultimately did give consideration to the arguments 

raised in plaintiff‟s motion for reconsideration, it was an abuse of discretion for the court 

to deny plaintiff‟s motion for reconsideration. * 

11. Whether the court abused its discretion in failing to adequately consider sanctions less 

drastic than dismissal. [Appendix p.120, 126] 

_____________________________________________________________________ 

* Questions 8, 9 and 10 could not have been addressed by the Trust because they were 

first raised sua sponte by the court in its final order [Appendix p. 210] denying the 

Trust‟s Motion for Reconsideration. [See P. 25, 26 infra]. 
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    STATEMENT OF THE CASE 

 This is an appeal from an April 27, 2009, order of the Superior Court (McHugh, 

J.) which sanctioned the plaintiff Lillie-Putz Realty Trust (“Trust”) by dismissing its Writ 

with prejudice [Appendix, p. 214] and from the court‟s subsequent order dated May 28, 

2009 [Appendix, p. 210] denying plaintiff‟s motion for reconsideration. The Trust 

originally filed its Notice of Appeal on June 25, 2009, but that appeal was dismissed 

without prejudice on the ground that it was an interlocutory appeal given the existence of 

a related Equity Action (# 08-E-593). That Equity action was dismissed on October 21, 

2009, and the Trust‟s Notice of Appeal was timely re-filed on November 13, 2009. 

 The original Writ in this action was filed against DownEast Energy Corporation 

(“DownEast”) in May, 2006. [Appendix, p. 1: entry 1] The writ alleged that DownEast, a 

gasoline station operator-tenant of the Trust, contaminated the Trust‟s North Hampton 

property by one or more discharges of gasoline which introduced toxic Volatile Organic 

Compounds into the soil and groundwater of the Trust‟s property. The Writ was first 

amended in March, 2008 to add Alliance Energy, LLC (“Alliance”), the successor lessee 

of the gasoline station property by way of an assignment of the lease from DownEast, as 

an additional defendant. [Appendix, p. 1: entry 20] It was amended again in December 

2009 to add additional counts [Appendix, p. 220]; and it was that second amended Writ 

which was dismissed. 

On August 26, 2008, the court issued a Scheduling Order establishing dates for 

completion of various discovery tasks, establishing a discovery cut off date of April 30, 

2009 and setting a trial date in June, 2009. [Appendix, p. 8] The scheduling order did not 
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set a date by which mediation was to be undertaken, noting simply that the parties had 

agreed to private mediation. [Appendix p. 9] 

 The parties subsequently agreed that Attorney William Mulvey would act as the 

mediator and an initial mediation date of December 17, 2008, was set by agreement of 

the parties and Attorney Mulvey. [Appendix p. 16] Subsequently, the Trust requested that 

the mediation be rescheduled because it had not yet had an opportunity to take the 

depositions of the defendants‟ fact witnesses.  [Appendix p. 16] By agreement, the 

mediation was rescheduled for March 11, 2009. [Appendix p.17] 

 The Trust attempted to schedule the depositions of defendants‟ fact witnesses 

during the month of January 2009 but was informed by counsel for DownEast that he was 

planning an extended vacation and that the DownEast witnesses‟ (Messrs. Hall and 

Peters) depositions would have to be scheduled after his return, sometime after February 

9, 2009. [Appendix p. 129, 139]  The Trust then attempted to schedule the deposition of 

Alliance‟s fact witness (Mr. Hostrop) but was informed by Alliance‟s counsel that he 

preferred to wait until DownEast‟s counsel returned from vacation as Mr. Hostrop was 

both a fact witness for Alliance and an expert witness for DownEast. [Appendix p.129, 

130, 140]  

 Plaintiff again contacted DownEast counsel‟s office by email on January 27, 2009 

asking for deposition dates in February or early March [Appendix p. 78] and the reply 

was that the earliest dates for the depositions were in late March, 2009. [Appendix p. 79, 

130, 144] The Trust accepted those dates and the three fact witnesses‟ depositions were 

then scheduled to be completed by March 25, 2009 [Appendix p. 80, 130, 143 ] which 
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was before the deadline established by the scheduling order for the completion of fact 

witness depositions. [Appendix p. 8]  

 During the period November 2008 through April 2009, and while the Trust was 

attempting to carry out its discovery obligations, the parties engaged in extensive 

discovery and pleading practice. The Trust served interrogatories and document requests 

on each defendant [Appendix p. 121, 122, 130]; and the defendants took the depositions 

of the Trust‟s fact witnesses and its two expert witnesses. [Appendix p. 130] The 

defendants produced, albeit belatedly, more than two thousand pages of documents in 

response to the Trust‟s document requests. [Appendix at 204]  

 During this same time period, the case also grew in complexity as Alliance filed 

an Equity action and, over the Trust‟s objection, sought and obtained a preliminary 

injunction against an eviction proceeding initiated by the Trust. [Appendix p. 3: entry 59]     

Also over the Trust‟s objection, the Equity action (08-E-0593) was consolidated with the 

Trust‟s case (06-C-0501). [Appendix p. 3: entries 54, 56] Alliance then filed a belated 

counterclaim alleging breach of a long expired right of first refusal and the Trust was 

required to reply to that counterclaim—which Alliance then dismissed. [Appendix p. 3, 4: 

entries 58, 64, 66, 69]  

 On March 6, 2009 the Trust contacted counsel for the defendants and requested 

that the mediation session then scheduled for March 11, 2009 be rescheduled to a date 

after the completion of the depositions of the defendants‟ fact witnesses. [Appendix p. 

131, 155] The defendants refused. [Appendix p. 131, 132, 158] The Trust‟s counsel also 

contacted Attorney Mulvey‟s office and requested a cancellation of the March 11 session 

and a rescheduling due to the need for the depositions, a request that Attorney Mulvey 
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honored. [Appendix p. 131, 132, 156-159] Defendants refused all subsequent requests to 

reschedule the mediation session after the completion of the depositions. [Appendix p. 

132]  

  On March12, 2009 DownEast filed a motion for sanctions, followed by 

Alliance‟s  motion for sanctions on March 18, both alleging a “refusal” and “failure” to 

appear for the mediation session and requesting dismissal as a sanction. [Appendix p. 10, 

13] The Trust filed its objections to the motions for sanctions on March 18 and April 21, 

2009. [Appendix p. 108, 113]  

 The depositions were taken in late March, 2009, before the April 1, 2009, court 

ordered deposition deadline. Meanwhile, in late February, 2009, both defendants filed 

coordinated motions for partial summary judgment and dismissal, seeking dismissal of 

most of the counts of the Trust‟s amended Writ, to which the Trust was again forced to 

respond by preparing and filing objections and supporting affidavits. [Appendix p, 4, 5, 

6: entries 67, 68, 74-76, 87-90] The Trust also filed a cross motion for summary 

judgment. [Appendix p.6: entries 87-89] Interspersed with these substantive motions 

were several discovery-related motions. [See generally Appendix p. 3-7: entries 49, 55, 

72, 77, 78, 99, 109] Given the number of outstanding and undecided motions, and at the 

parties‟ request, the court held a status conference on April 24, 2009 [Appendix p. 5, 6: 

entries79, 94] and promised rulings on all outstanding motions. Several days later, the 

court dismissed the Trust‟s Writ. As of the date of the dismissal order there were nine 

outstanding motions, none of which had been decided by the court. [Appendix p. 4, 7: 

entries 65, 72, 74, 81A, 86, 87, 100] 
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 The court‟s order dismissing the Trust‟s Writ with prejudice was entered on April 

27, 2009. [Appendix p. 214] The Trust filed a motion for reconsideration of that order on 

May 6, 2009. [Appendix p. 120] and both defendants filed objections to the motion for 

reconsideration. [Appendix p. 169, 181] The Trust filed replies to each of the defendant‟s 

objections. [Appendix p. 7: entries 110, 114; Appendix p. 203, 206] By order dated May 

28, 2009 the court denied the Trust‟s motion for reconsideration. [Appendix p. 210] 

 

     SUMMARY OF ARGUMENT 

      

 The court below based its two dismissal orders on a number of legal and factual 

issues which, it reasoned, justified dismissal with prejudice of all of the Trust‟s claims 

against both defendants. The Trust will demonstrate in this brief that the court 

misperceived a number of crucial facts and made several errors of law in denying the 

Trust its day in court. 

 The extreme sanction of dismissal should, at most, be replaced with the sanction 

of costs and fees reasonably incurred by the defendants in preparing for the March 2009 

private non-Rule 170 mediation. 

 Central to the lower court‟s reasoning was its stated perception that the Trust did 

not engage in timely discovery and that it filed only perfunctory replies to unspecified (by 

the court) pleadings of the defendants. We demonstrate below that the court‟s perception 

was manifestly incorrect. In fact, the record shows that the Trust complied with all 

discovery deadlines established by the court--with the exception of deadlines for filing 
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expert reports and deposing experts which were extended for all parties by reciprocal 

agreement of all parties. 

 The record also shows that, to the extent that there were discovery delays, they 

were occasioned by the defendants who, at their request, were granted a total of thirteen 

additional weeks to file interrogatory answers. Further, the record establishes that when 

the Trust asked for the depositions of the defendants‟ fact and expert witness in January, 

2009, those depositions were postponed at the defendants‟ requests until March of that 

year in order to accommodate the extended vacation plans of counsel for DownEast.  

 These defendant-caused delays notwithstanding, the Trust still met the discovery 

deadlines established by the court even though it was simultaneously replying to 

voluminous motions filed by the defendants (including dispositive motions for summary 

judgment and for dismissal [see p. 31, 32 infra]). As we demonstrate below, the court 

incorrectly asserted that the Trust had its case “on the back burner” because it did not 

fully respond to the defendants‟ many unspecified “pleadings.”  In fact, the record 

demonstrates that the Trust responded fully to every pleading filed by the defendants and, 

in fact, filed more pleadings than either of the defendants. 

 The court also improperly rejected as untimely the arguments made in the Trust‟s 

Motion for Reconsideration of the original dismissal order, reasoning that they should 

have been asserted in its original Objection to the Defendant‟s Motions for Sanctions. 

The record shows, however, that none of the issues which the Trust addressed in its 

Reconsideration Motion (e.g. discovery and pleading issues, disputed settlement of an 

unrelated 2006 case, commencement of an eviction action, and the Trust‟s alleged 

“unclean hands”) were raised by the Defendants in their Motions for Sanctions which 
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focused exclusively on the Trust‟s alleged “failure” to attend the mediation session. 

These issues were raised sua sponte by the court in its original dismissal order and the 

Trust‟s first opportunity to reply to them was in its Motion for Reconsideration. 

 The core issue giving rise to the dismissal was the alleged “failure” of the Trust to 

attend a scheduled mediation session on March 11, 2009. There was no court order 

requiring mediation by a certain date and the Trust did not “fail to appear” as claimed by 

the defendants. Rather, it attempted to reschedule the session because it had not yet had 

any opportunity to depose the defendant‟s witnesses due to the two month delay (until 

late March 2009) occasioned by DownEast‟s counsel‟s extended vacation plans. In fact, 

no mediation session took place, so no one was prejudiced. Instead, at the Trust‟s request, 

the mediator agreed to reschedule the session but the defendants refused to mediate and 

instead filed motions for the extreme sanction of dismissal. Under these circumstances, 

the drastic remedy of dismissal with prejudice was unwarranted and the court erred in 

failing to consider other less drastic sanctions than dismissal with prejudice forever 

denying the Trust its day in court. 

 Finally, the Trust also demonstrates in its Argument that the court erred as a 

matter of law in applying the equitable doctrine of “unclean hands” in this action at law 

as well as in relying on the Trust‟s alleged “misconduct” concerning the settlement of an 

unrelated case several years earlier and its allegedly “improperly” exercising its rights 

under RSA 540:3 by filing an eviction notice. We also demonstrate that the court erred as 

a matter of law in engaging in a premature and denigrating analysis of the legal merits of 

the Trust‟s ground and water contamination claims against the defendants as a 

justification for its decision to dismiss the Trust‟s claims. 
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     ARGUMENT 

 

A. The Trust’s Conduct in Attempting to Reschedule the Private Non-Rule 170 

Mediation Session Does Not Furnish an Adequate Basis for Dismissal of its Writ 

With Prejudice 

 

 The court‟s dismissal order states: “That fact [the Trust‟s alleged „unclean hands‟] 

coupled with the unilateral refusal to participate in agreed upon mediation merits 

dismissal of this case in its entirety.” [Appendix p.218]  

 

1. The Court Misperceived the Facts Concerning the Trust’s Attempt to Reschedule 

the Mediation Session 

 

 The Trust firmly and in good faith believed that it needed to take the depositions 

of the defendant‟s key witnesses in order to participate in any meaningful way in the 

mediation. [Appendix p. 131] Acting in good faith, the Trust attempted to reschedule the 

private mediation by contacting Attorney Mulvey‟s office as well as counsel for the 

defendants. Attorney Mulvey was amenable to rescheduling and did not assess any 

penalty for the cancellation of the March 11 session; but the defendants refused. 

[Appendix p.131, 132] 

 As discussed earlier (See p. 4supra), the Trust had tried to schedule depositions in 

January 2009 but those depositions were put off until late March, two weeks after the 

then scheduled Mediation date, at the request of counsel for DownEast. (See p. 18, 19 

supra). The depositions of defendants‟ non-expert witnesses were completed by March 

25 and the Trust was prepared to engage in mediation at that time. [Appendix p.131, 132] 

Indeed, upon completion of the depositions on March 25, the Trust‟s counsel informed 
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counsel for the defendants that the Trust was prepared to reschedule mediation, but his 

overture was rebuffed. [Appendix p. 132] 

 In assessing the Trust‟s conduct, it is important to consider the following facts: 

 i. There was no Rule 170 Order requiring that mediation be undertaken by a date 

certain because this was private paid mediation. In fact the entire Rule 170 section of the 

Scheduling Order was left blank. [Appendix p. 9]  

 ii. The defendants had completed all of their depositions by March 11 but the 

Trust had not because it agreed to DownEast‟s counsel‟s request to schedule them for late 

March. Nevertheless, the Trust‟s non-expert depositions were still completed on schedule 

per the terms of the Scheduling Order. [See p. 4 supra]. 

 iii. Not only is it not unreasonable for the Trust to want to have the deposition 

testimony of defendant‟s fact witnesses before engaging in mediation, it is 

understandable. The Trust would have been unable to engage in meaningful mediation 

without the evidence which those depositions produced (such as the admission of no 

remediation). [See p. 10 supra]. 

 iv. The Trust did not “refuse” to engage in mediation; rather it attempted to 

reschedule it as soon as the fact witness depositions were completed—depositions which 

were delayed from January to March in order to accommodate DownEast Counsel‟s 

vacation plans. Had the Mediation session been rescheduled, the result would have been a 

delay of but a few weeks (and would not have affected the trial schedule) as contrasted to 

the two month delay in scheduling the depositions of the defendants‟ witnesses—a delay 

that was entirely attributable to the defendants.  
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 v. Finally, the Trust did not “fail to appear” at a mediation session as was argued 

by both defendants [Appendix p. 12, 20] as the session had been cancelled by the 

Mediator prior to the March 11 date with notice to all. 

 Given these facts, the extreme remedy of dismissal with prejudice based on the 

mediation issue is excessive, unfair and not appropriate, particularly given that the 

defendants have not shown any prejudice to them caused by the brief delay. 

 

2. Dismissal With Prejudice is the Most Extreme Sanction and Should be Reserved 

for Only the Most Egregious Misconduct 

 

 Dismissal with prejudice before a trial or hearing on the merits denies a party its 

constitutionally guaranteed day in court and opportunity to have its case heard. It is a 

remedy which should be reserved for only the most extreme cases. Parties to litigation 

should not be denied their right to have their cases heard before a jury of their peers 

unless there is extreme prejudice to the other side. 

 Emphasizing the need for “justice,” this Court in Whitaker v. L. A. Drew, Inc., 

149 N. H. 55 (2003), reversed the lower court‟s dismissal of plaintiff‟s case for failure to 

meet an expert disclosure deadline: 

  “Given our emphasis on justice over procedural technicalities… 

  we conclude that the plaintiff‟s failure under these circumstances 

  should not have resulted in the exclusion of the plaintiff‟s expert, which  

  ultimately caused the dismissal of his case.” [Id. at 59]. 

 

 

 See also Roberts v. General Motors Corp., 140 N. H. 723 (1996), where this 

Court emphasized the need to “continue to focus on „what justice requires‟ and not mere 

„form‟”—emphasizing the importance of permitting litigants to pursue their cases to a 

“judgment on the merits.” [Id. at 729]. 
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 Other New England jurisdictions also recognize this universal principal. The 

Maine Supreme Judicial Court Reversed a trial court order of dismissal for failure to 

attend a pre- trial conference:  

 “However, „due to the severity of a dismissal or default, and the  

 constitutional implications of such an action, we have observed that 

 the trial court‟s discretion in imposing either ultimate sanction 

 is narrow indeed and will be given close scrutiny on appeal.”  

 Unifund CCR Partners v. Demers, 966 A.2d 400, 403 (Me. 2009). 

 

 “[T]he ultimate sanction should be imposed only for the most serious 

 instances of noncompliance with pretrial procedures. Id. at 403-404. 

  

 Similarly, the Appellate Court of Connecticut, in reversing the trial court‟s 

judgment, determined that the ultimate sanction of nonsuit for a discovery violation was 

an abuse of discretion: 

 “Our practice does not favor the termination of proceedings without 

 a determination of the merits of the controversy….the court should be  

 reluctant to employ the sanction of dismissal except as a last resort.” 

 Tuccio v. Garamella, 114 Conn. App. 205, 209 (2009) 

 

 Finally, the First Circuit Court of Appeals also recognizes that the drastic remedy 

of dismissal should be reserved for the most egregious conduct. In a decision only days 

old, Esposito v. Home Depot U. S. A. et. al., No. 08-2115, December 30, 2009                         

(1
st
 Cir, 2009), the First Circuit reversed a dismissal for failure to meet a single court 

scheduled deadline (here the Trust missed no deadlines), reasoning that “the punishment 

must approximately fit the crime. Here it did not.” [Id at19]. 
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3. The Trust’s Actions in This Case Fall Far Short of the Type of Egregious 

Conduct Which Would Warrant Dismissal  

  

 The Trust has demonstrated above (See p. 10-12 supra) that it acted in good faith 

in attempting to reschedule the mediation session. In its motion for sanctions Alliance 

relied on the language of Rule 170 F [Appendix p.20] which authorizes sanctions for a 

“failure to appear” at a scheduled mediation session. The Trust did not fail to appear. It 

sought and obtained the mediator‟s agreement to cancel the then pending session and to 

reschedule another session. [See p. 12 supra] The Trust‟s conduct was not contumacious, 

egregious or a flouting of any rule or court order. Dismissal was not therefore justified as 

a sanction. Nothing in Rule 170 says that a brief couple of weeks delay, and a 

rescheduling of mediation, constitutes a non-appearance. 

 

4. The Court Erred in Failing to Consider Other Less Severe Sanctions 

 While the Order does state in conclusory fashion that “An award of attorney 

fees…would be an insufficient remedy given the plaintiff‟s overall conduct in this case 

[Appendix p. 218], there is no explanation or analysis as to why attorney fees or another 

form of sanctions (e.g. a requirement that the Trust pay the entire mediator‟s fee) would 

not be appropriate and/or make the defendant‟s whole.  

 The court undoubtedly had discretion in fashioning sanctions, but it was obliged 

to exercise that discretion (as with all discretion) in a reasonable fashion. This Court has 

held that it is an abuse of discretion to fail to consider sanctions other than dismissal. 

Debutts v. Laroche, 142 N. H. 845, 847 (1998); See also State v. Bain, 145 N. H. 367 

(2000) (vacating a dismissal because the trial judge did not consider less extreme 
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sanction) and American Express Travel v. Moskoff, 144 N. H. 190 (1999) vacating 

default judgment because other less severe remedies were available: 

  “It is important that cases be decided on their merits 

  [and] that a party have his day in court….” [Id. at 193]. 

  

 The failure to consider other forms of sanctions is exacerbated by the fact that the 

court based its decision on its perception of the Trust‟s “overall conduct” (perceived 

failure to engage in timely discovery, perceived refusal to pay the $70,000 settlement 

amount in an earlier case, and perceived impropriety in filing the eviction action); but the 

Trust will demonstrate in the following sections that those perceptions were, in fact 

misperceptions, with the result that the Trust‟s conduct was not improper. 

 

B. The Court Abused its Discretion and Erred as a Matter of Law When it Engaged 

in a Premature Analysis of the Merits of the Trust’s Claim  

 

 The dismissal order appears to rationalize the dismissal of the case by 

dismissively and incorrectly characterizing its merit and value—all without benefit of 

witnesses, credibility determinations, or any review of the numerous depositions taken in 

this case.  

 For example, the order notes that NHDES had “never ordered a costly 

remediation” [Appendix p. 218] --- implying that the discharges of gasoline which clearly 

occurred are somehow inconsequential. This implication stands in stark contrast to the 

$387,000 diminution in property value found by the Trust‟s appraisal expert, Louis 

Manias [Appendix 132, 162, 163] due to that same contamination. 
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 Similarly, the order states that “This is not a case where the plaintiff has been 

made to pay hundreds of thousands of dollars of clean up costs” [Appendix p. 219]—

again implying that the dismissal of the Trust‟s case is of no real consequence because 

the recoverable damages are, in the eyes of the court, relatively small. 

 The court even engaged in unfounded speculation concerning the state of the 

Trust‟s knowledge in 1999 of the existence of a contamination event from fourteen years 

ago: 

  “Moreover, there is some evidence to suggest that the 

  Plaintiff could have known about the 1995 event…Presumably  

  such knowledge would have been favorably reflected in  

  the purchase price.” [Appendix p. 219]. 

  

 On this latter point, the court has again misperceived the facts. The Trust was 

aware of the 1995 contamination event at the time it purchased the property. Peter S. 

Simmons so testified in his deposition, stating that he was aware of the 1995 event but 

understood that the contamination had been cleaned up. [Appendix p.132, 160, 161] In 

fact, the March, 2009 deposition of Mr. Steve Hall revealed the admission that there was 

no clean up whatsoever. [See p. 21, 22 infra]. 

 More importantly, the court‟s reliance on conjecture about the state of the Trust‟s 

knowledge and whether a “favorable” purchase price was negotiated is simultaneously 

improper and irrelevant to the issue before the court—namely was the Trust‟s conduct in 

attempting to reschedule the mediation session so egregious as to warrant dismissal?  The 

court‟s rationalization by implication that the Trust really won‟t be harmed by the 

dismissal because it may have purchased the property at a favorable price should not have 

been part of the court‟s analysis of the matter in the first place. 
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C. The Court Misperceived the Facts Concerning the Progress of the Trust’s 

Discovery and Improperly Relied On the Trust’s Alleged Misconduct in Other 

Matters as a Basis for its Decision to Dismiss the Writ. 

 

 The dismissal order states that there are “several factors that point to the 

conclusion that only complete dismissal is warranted” and that an award of attorney‟s 

fees is inadequate given the plaintiff‟s overall conduct in this case.” (Emphasis added) 

[Appendix p.218]  The order then notes that “the equities do not favor the plaintiff.” 

(Emphasis added) and it refers to three factors which lead it to the conclusion that the 

Trust did not have “clean hands.” (Emphasis added) [Appendix p. 218] 

 The three factors cited are: (i) the Trust‟s “prior misconduct with respect to the 

same property;” (ii) a question concerning the “propriety of attempting to evict Alliance 

Energy before the underlying case was resolved;” and (iii) “the Trust‟s failure to engage 

in timely discovery.” [Appendix p. 218] 

 In the following subsections of this Section C, we demonstrate that the court 

simply got its facts wrong in concluding that the Trust failed to engage in timely 

discovery and that the court erred as a matter of law in relying on the Trust‟s conduct in 

an unrelated and long-closed case as well as in concluding that the Trust‟s filing of an 

eviction notice was improper and thus served as a basis for an order dismissing its Writ. 

 

1. The Trust Did Engage in Timely Discovery. 

  The dismissal order is critical of the Trust‟s discovery efforts—stating that the 

Trust had taken no depositions during the period August 2008 to March 11, 2009 

[Appendix p.217]; and the court then refers to the Trust‟s “failure to engage in timely 

discovery.” [Appendix p. 219] This criticism is both inaccurate and unfair.  
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 Under the terms of the court‟s scheduling order [Appendix p. 8] the Trust had 

until April 1, 2009, to complete the depositions of non-expert witnesses. The Trust 

complied with that deadline in completing the depositions of Messrs, Hall, Hostrop and 

Peters on or before March 25, or a week prior to the deadline. [Appendix p. 80, 130] 

Indeed, but for the request for a two-month vacation-induced delay by DownEast‟s 

counsel, those depositions would have been scheduled in January or February, 2009. 

[Appendix p. 129, 130] The Affidavit of Attorney Simmons which was filed in support of 

the Trust‟s motion for reconsideration [Appendix p.129] details and attaches copies of the  

following email exchanges concerning scheduling of the Trust‟s fact witness depositions: 

 

  12/22/08 Attorney Simmons (Counsel for the Trust) to Attorney   

  Aeschliman (Counsel for DownEast) requesting dates in    

  January 2009 for the depositions of Messrs. Hall and Peters. 

   [Appendix p.139] 

   

  12/22/08 Attorney Aeschliman to Attorney Simmons stating that his  

  vacation plans require that the depositions be scheduled after   

  February 9, 2009. [Appendix p. 139] 

   

  1/19/09 Attorney Simmons to Attorney B. K. Gould (Counsel for   

  Alliance) asking for a date for the deposition of F. Hostrop. 

   [Appendix p.140] 

   

  1/20/09 Attorney B. K. Gould to Attorney Simmons stating that the  

  Hostrop deposition will have to be deferred “until Nick gets back.” 

  [Appendix p. 140] 

  

  2/2/09 Attorney D. B. Gould (pro hac vice Counsel to the Trust) to  

  Attorney B. K. Gould inquiring about dates for the Hostrop    

  deposition. [Appendix p. 142] 

 

  2/3/09 Attorney B. K. Gould to Attorney D. B. Gould offering March  

  dates for the Hostrop deposition. [Appendix p. 141] 

 

  2/4/09 Attorney D. B. Gould to Attorney B. K. Gould confirming dates  

  of March 16 and 17, 2009 for the Hostrop deposition. [Appendix p. 141] 
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  2/11/09 D. Bolton (Attorney Aeschliman‟s secretary) to Attorney   

  Simmons offering several dates in late March for the Hall and Peters  

  depositions. [Appendix p. 144] 

   

  2/12/09 Attorney Simmons to D. Bolton accepting dates of March 24  

  and 25, 2009 for the Hall and Peters depositions. [Appendix p. 143]   

 

 

 The record is unambiguously clear. /1/ The Trust intended to take depositions in 

January but, at the request of both defendants, those depositions were pushed back as far 

as late March in order to accommodate the extended vacation plans of Attorney 

Aeschliman. Indeed, although dates were requested in December 2008, it was not until 

February 2009 that the defendants offered dates; and those dates were not until mid and 

late March. The depositions of Messrs. Hostrop, Hall and Peters were ultimately 

scheduled for March 16, 17, 24 and 25, 2009 and were so held. [Appendix p. 130] 

 The Scheduling Order also set January 15, 2009 as the deadline for the defendants 

to take the depositions of the Trust‟s experts. [Appendix p. 8] Those depositions were 

taken by the defendants on February 13 and 17—approximately one month beyond the 

deadline but with the agreement of all counsel. The Trust completed its depositions of the 

defendants‟ experts on April 9 and 15—again, one month after the March 15, 2009 

Scheduling Order deadline—and again pursuant to agreement of all counsel. [Appendix 

p. 130]  

 The Trust met all other deadlines established by the Scheduling Order. For 

example, the Trust‟s expert reports were due by January 15, 2009. One was filed on 

January 10 and the second on January 20, pursuant to a five day agreed upon extension 

_______________________________________________________________________ 

1. The same emails were included as Exhibit N to Alliance‟s Motion for Sanctions and 

were, therefore, before the court and a part of the record from the outset. [Appendix p. 

13, 76-81] 
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which was reciprocated when the defendants filed their experts‟ reports on February 13 

and 16, or approximately two weeks after their February 1 deadline. [Appendix p. 130] 

 Similarly, the Trust complied with the Scheduling Order date of November 15, 

2008, for the filing of its interrogatories. It served Interrogatories on Alliance on 

September 12, 2008, and on DownEast on October 28, 2008. [Appendix p. 121] Alliance 

then requested and was granted a five week extension to file its answers which it did on 

November 19, 2008. DownEast requested and was granted an eight week (60 day) 

extension and its answers were not filed until January 27, 2008; and “supplemental” 

materials were filed by DownEast as late as March 25, 2009. [Appendix p. 121, 122, 203-

204]  

 Given the Trust‟s compliance with court imposed discovery deadlines and the 

significant delays caused by Alliance‟s and DownEast‟s responses to interrogatories (13 

weeks) and the defendants‟ postponement of the depositions from January to late March 

(another 8 weeks), the Court‟s characterization of the Trust‟s discovery efforts as 

“untimely” is both unfair and incorrect. 

 

2. The Court Erred as a Matter of Law in Basing its Dismissal Order on the Trust’s 

Conduct in a Long Closed and Unrelated Case. 

 

 a. The Court Misperceived the Facts Concerning an Earlier Settlement 

 Dispute 

 

 The dismissal order erroneously states that “This [refusal to pay $70,000 in a 

much earlier and long since closed case] was long before the plaintiff had any basis for 

arguing that the remediation was not accomplished properly.” [Appendix p. 218] 
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 In fact, the evidence, including the deposition testimony of Peter S. Simmons, is 

that he received a copy of an April 5, 2006 New Hampshire Department of 

Environmental Services (“NHDES”) letter sometime in April 2006 (after the January 

2006 mediation session where the parties agreed to settle an earlier unrelated case for 

$70,000 to be paid by the Trust) which informed him for the first time that there was still 

contamination on the property. [Appendix p. 131, 145]  

 The record makes clear that the Court misperceived the facts concerning the 

Trust‟s basis for contesting the 2006 settlement. By April 2006 the Trust knew for a fact 

that the property was still contaminated. 

  

 b. The Trust Did Not Act in Bad Faith in Challenging the 2006 Settlement 

 The dismissal order states that “The equities do not favor the Plaintiff;” and it 

finds that the Trust was “guilty of misconduct” when it refused to make the $70,000 

settlement payment. [Appendix p. 218] 

 As noted above, the Trust learned of the continuing presence of gasoline 

contamination after the January 2006 settlement agreement was signed. Peter S. Simmons 

testified during his deposition that he never would have agreed to pay any money for 

clean up had he known of the existing contamination. 

  “I‟ll tell you, if I had known there was contamination on this site I never  

  would  have paid what DownEast Energy made me pay for the clean up  

  because they…didn‟t clean up the site.” [Appendix p.131, 145] 

 

 The recent deposition (March 24-25, 2009) of Mr. Steve Hall, DownEast‟s Fleet 

and Facilities Manager who supervised the 1995 tank removal and station remodeling 

activities, made clear for the first time that the Trust was correct in its long-held belief 
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that a proper clean up had not taken place. Indeed, the Trust (as well as the court) was 

deceived by DownEast‟s claim that it had performed clean up activities, when, in fact, no 

clean up was ever attempted.  Mr. Hall testified as follows: 

 Q.  So all the soil removal and water product removal was a necessary adjunct 

 to the removal of the tank process? 

 A. To the removal and the installation. 

 Q. So that was part of the construction if you will? 

 A. Yes 

 Q. And other than that construction process, there was no separate  remediation 

 process? 

 A. No. 

 Q. No clean-up---no environmental clean-up conducted? 

 A. There was not. [Appendix p.132, 164-165] (Emphasis added). 

 

 After receipt of the April 5, 2006 letter, the Trust immediately notified 

DownEast‟s counsel that the funds had been deposited in an interest bearing account 

where they would remain until the matter was resolved. /2/ [Appendix p.131, 148]  

 DownEast then filed a motion to enforce the settlement and the Trust filed its 

objection thereto which detailed its reasons for withholding payment. [Appendix p. 131] 

In the meantime the original Writ in this law suit was filed. [Appendix p. 131]  

 __________________________________________________________________ 

2. A clear indication of the Trust‟s good faith is the fact that it originally sent a check for 

$70,000 to DownEast‟s counsel who refused to process it because, in his sole judgment, 

the written amount “Seventy and no Thousand Dollars” was deficient, even though the 

Arabic amount was “$70,000.” [Appendix p. 147] He returned the check and demanded a 

replacement. Before a replacement could be issued, the Trust received a copy of the April 

5, 2005, NHDES letter which indicated that contamination still existed on the site. Only 

then did the Trust dispute the settlement agreement. [Appendix p. 131, 148] It acted in 

good faith in segregating the funds in an interest bearing account. While it is true that 

Judge Fitzgerald did not accept the Trust‟s arguments, it can not be said that its position 

was advanced in bad faith given the March, 2009 Hall deposition testimony that there 

was no environmental cleanup.  
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 Even if the Trust‟s conduct in 2006 is, arguendo, to be considered as improper, it 

has already been sanctioned for that conduct in the form of an interest assessment 

($2,409.51) and Attorney‟s fees ($4,751.04) in the total amount of $ 7,160.55. [Appendix 

p. 131]. By reaching back to the closed 2006 case as a justification for the drastic 

sanction of dismissal with prejudice in the instant case, the court is unfairly punishing the 

Trust a second time, and doing so in a manner that is much more prejudicial to its 

interests than the sanctions ordered by the Judge who presided over that now closed 

matter.  

 

3. The Court Improperly Relied on the Eviction Notice as a Ground for Dismissal 

 The court‟s dismissal order states that “There is a serious question raised with 

respect to the propriety of attempting to evict Alliance Energy before the underlying case 

was resolved.” [Appendix p. 218] 

 The filing of an eviction notice is a statutorily granted right. (See RSA 540:3) The 

Trust was exercising its rights as a landlord in attempting to evict a tenant who it believed 

in good faith (correctly as it turned out) had violated the terms of the lease by illegally 

discharging gasoline into the soil and groundwater, failing to notify the Trust of the 

discharge, thereby exposing it as the land owner to significant potential liability and 

failing to maintain the required public liability insurance. [Appendix p.124, 130] 

 The court‟s dismissal order states that the Trust acted improperly in filing the 

eviction notice before the other litigation was resolved [Appendix p. 218], thereby 

implying that the Trust was attempting an “end run” by circumventing the judicial 

process. But the Writ in this case did not seek a declaration that Alliance was in breach of 
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the lease, nor did it seek the remedy of eviction. [Appendix p. 220]. There was no attempt 

to circumvent the legal process. 

 Furthermore, the mere fact that the Trust filed an Eviction Notice should not be 

grounds for dismissal of its lawsuit. This is particularly so because it is now established 

that there were one or more discharges of gasoline into the ground. [Appendix p.122, 

131, 153, 154]. It is also clear that Alliance did not notify the Trust of those discharges as 

it is required to do by State law: RSA 146 C:11 I-a. [Appendix p. 124]. Finally, and at a 

minimum, there was a legitimate dispute about the insurance issue as the Certificates of 

Insurance provided to and relied on by the Trust did not even list the Trust as an insured. 

[Appendix p.124, 130] 

 Given these facts, it is neither fair nor reasonable to conclude that the Trust 

improperly sought eviction and then to use that conclusion as a basis for dismissal of the 

law suit. 

 

4. The Court Improperly Applied the Doctrine of Unclean Hands in this Action at 

Law 
  

 The dismissal order states: “Thus this is not the case of Lillie-Putz having „clean 

hands‟ throughout”-- referencing the $70,000 settlement dispute and the eviction 

proceeding. The court then concluded: “That fact [„unclean hands‟] coupled with the 

unilateral refusal to participate in an agreed upon mediation merits dismissal of this case 

in its entirety.” [Appendix p.218] In other words, one of the grounds for the dismissal 

order was the Trust‟s alleged “unclean hands.” 

 It is clear that the court‟s finding of “unclean hands” furnished a basis for its 

decision to dismiss the Trust‟s case. In doing so the court erred as a matter of law. The 
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doctrine of “unclean hands” is an equitable principle. See Noddin v. Noddin, 123 N. H. 

73 (1983).  “Equitable relief will be denied if one comes to the court with unclean 

hands.” [Id. at 76, Emphasis added] The doctrine is applicable to proceedings in equity 

and should not be applied in an action at law. Saggese v. Kelley, 445 Mass. 434, 444 

(2005 (doctrine of “unclean hands” is equitable and “has no place in an action at law.”)  

 Further, it is established that the party asserting the doctrine (as opposed to a third 

party) must have been injured by the alleged inequitable conduct. Cornwell v. Cornwell, 

116 N. H. 205 (1976). Ironically, neither defendant asserted the doctrine below. /3/ The 

issue was raised by the Court sua sponte. Nevertheless, it cannot be said that DownEast 

was injured either by the eviction action or by the settlement dispute because, in the latter 

case, it was compensated and received interest and attorney‟s fees as well. Similarly, 

Alliance was not a party to or harmed by the settlement dispute and the Trust has 

demonstrated that it was within its rights in filing the eviction notice.  

 

D. The Court Erred as a Matter of Law When it Rejected the Trust’s 

Reconsideration Motion Arguments on the Grounds that the Trust Allegedly Failed 

to Advance those Arguments in its Objection to the Original Motion For Sanctions.  

 

 The Trust‟s motion for reconsideration raised three core arguments: (i) the Trust 

did engage in timely discovery; (ii) it was error for the court to apply the equitable 

______________________________________________________________________ 

3.  Alliance‟s motion for sanctions did refer to the settlement dispute in an argument 

captioned: “In Deciding Upon an Appropriate Sanction, the Court Should Consider the 

Trust’s Past Conduct and the Degree of Identity Between the Trust and its Counsel” 

But Alliance did not raise the doctrine of unclean hands. Rather, it argued that because of 

the “identity” between the Trust and its counsel “this is not a case where the imposition 

of sanctions would punish an innocent party for the misdeeds of its lawyer.” [Appendix 

p.22, 23] 
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doctrine of “unclean hands;” and (iii) it was error for the court to base its decision on the 

Trust‟s alleged conduct in matters other than this litigation. [Appendix p. 120; See p. 17-

25 supra] The court‟s two and one half page reconsideration order dated May 28, 2009 

rejected those arguments out of hand: “Procedurally much of this 

information should have been filed in response to motions entered by the defendants….” 

[Appendix p. 211] 

 But the court was in error in implying that arguments directed to those three core 

issues were raised by defendants with the result that the Trust was obligated to respond to 

them in its objection. In fact, neither defendant raised those arguments in their motions 

for sanctions.  The issues were raised by the court sua sponte, so obviously the Trust 

could not have responded to them until it saw them for the first time in the dismissal 

order; and it did timely reply to them in its motion for reconsideration.  

 

1. The Defendants’ Motions for Sanctions Focused Only On the Mediation Issue and 

Never Even Alluded to Discovery Delays, the Settlement Dispute, the Eviction 

Notice or the Doctrine of “Unclean Hands.” 

 

 DownEast was the first to file a motion for sanctions on March 12, 2009. 

[Appendix p.10] Its motion focused solely on the Trust‟s alleged failure “without good 

cause to appear at an ADR session scheduled pursuant to the Rule [170]…” [Appendix p. 

11] Nowhere did it argue that the Trust‟s alleged discovery delays were a ground for 

sanctions, let alone dismissal. Nor did it even mention the Trust‟s conduct in the 

settlement dispute or the eviction notice issue. Similarly, it never alluded to, let alone 

asserted, the doctrine of “unclean hands.” 
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 Alliance‟s motion for sanctions [Appendix p. 13] was more detailed and lengthy 

than DownEast‟s. For this reason, we analyze in more detail the points made in the 

various sections of Alliance‟s motion. 

 The single premise for Alliance‟s March 20, 2009, motion for sanctions was 

concisely stated in the first paragraph of the “Introduction” section to its motion: 

 “This motion calls upon the court to consider the importance of alternative  

 dispute resolution (ADR) to the administration of justice in New Hampshire and 

 to decide how tolerant it will be toward parties whose conduct subverts the 

 language and objectives of Super. Ct. R. 170.” [Appendix p.13] 

 

The balance of the “Introduction” then focuses solely on the mediation issue. [Appendix 

p. 13, 14] 

 The “Statement of Facts” section of Alliance‟s motion identifies the Trust, 

briefly describes the events leading up to this litigation and discusses the background of 

the mediation issue. [Appendix p. 14-19] That section does mention the earlier settlement 

dispute with DownEast, but as background context for events which led to the filing of 

this lawsuit: 

 “Lillie-Putz commenced this action against DownEast 

 in May of 2006.  It brought the action in the midst of a controversy  

 over whether Lillie-Putz would honor a settlement agreement 

 it had reached with DownEast in an earlier lawsuit.” [Appendix p.14] 

 

 A single paragraph of the “Statement of Facts” section also refers to the Trust‟s 

alleged delay in scheduling depositions but again as context for the mediation issue: 

 “Although Lillie-Putz eventually scheduled several depositions, it 

 scheduled them to occur after the March 11, 2009 mediation session.” 

 [Appendix p.17, 18] 
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 The “Argument” section of Alliance‟s motion [Appendix p. 19] contains but 

three main arguments: 

 “I. ADR is a Vital Part of the Administration of Justice in this State, 

 Participation is Mandatory, and Failure to Attend a Scheduled Mediation 

 Session is Grounds for Sanctions.” [Id. at 19] 

 “II. Lillie-Putz‟s Refusal to Attend the Scheduled Mediation Session is a 

 Flagrant Violation of Rule 170.” [Id. at 21] 

 “III. The Appropriate Sanction is Dismissal with Prejudice, Striking  

 Lillie-Putz‟s Defensive Pleadings, and an Award of Attorney‟s Fees.” [Id. at 22] 

 Nowhere in that Argument section did Alliance assert as a ground for dismissal 

the Trust‟s discovery delays, the Trust‟s conduct in the 2006 settlement dispute, or the 

Trust‟s conduct in filing the eviction notice. Nor did it argue for the application of the 

doctrine of “unclean hands.” 

 

2. Given That Neither Defendant Argued That Alleged Discovery Delays, the 

Settlement Dispute, or the Filing of the Eviction Notice Were Grounds for 

Sanctions, it was Error for the Court to Reject the Trust’s Arguments on Those 

Issues as Being Untimely. 

 

 The record is clear. The issues of discovery delays, the Trust‟s conduct 

concerning the 2006 settlement and its filing of the eviction notice were raised sua sponte  

by the court for the first time in its dismissal order. Similarly, it was the court, not the 

defendants, who raised the doctrine of “unclean hands.” 

 The Trust responded to both defendants‟ arguments in its objections to their 

motions. In reply to DownEast‟s motion the Trust argued that the case was a very 
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complex one with “thousands of pages of discovery, multiple experts, several fact 

witnesses and a complicated pleadings history, most recently made more complex by the 

consolidation of two lawsuits….” [Appendix p.109] 

 The Trust further argued that it did not “fail to appear” at the mediation session 

within the meaning of Rule 170, that the Trust needed “to be on equal [discovery] footing 

at the time of the mediation….,” that it did not then have the benefit “of a single 

deposition of a defense witness,” that the defendants were not harmed by mediation 

preparations, and that the Trust did not stand to gain unfair advantage from having access 

to defendants‟ mediation statements. [Appendix p. 109] 

 In other words, the Trust replied to each argument advanced by DownEast in its 

motion for sanctions. It made no arguments concerning discovery delays, the settlement 

issue, the eviction notice or the “unclean Hands doctrine” because they were never 

asserted by DownEast. 

 In reply to Alliance‟s motion for sanctions, the Trust, once again, replied to the 

arguments made by Alliance. It pointed out that the scheduling order entered by the court 

contained no deadline for completion of mediation and that when it agreed to the 

mediation date it believed it would be able to obtain “sufficient discovery” but that “As it 

turned out, this was not so.” [Appendix p. 113]. The Trust also argued that the defendants 

sought to “force Mediation when they had the benefit of more discovery than the Plaintiff 

had.” [Appendix p. 114] Finally it countered Alliance‟s arguments of tactical advantage 

and prejudice [Appendix p. 114] and it emphasized that both the Mediator and the Trust 

were ready to reschedule the mediation session but that the defendants refused to do so. 

[Appendix p. 114] 
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 As in the case of DownEast‟s motion for sanctions, the Trust replied to the 

substance of the arguments asserted by Alliance. The Trust did not argue the discovery, 

settlement, eviction or “unclean hands” issues because Alliance had not done so and they 

were not issues before the court. 

 On this record, it is both an abuse of discretion and legal error for the court to 

reject the Trust‟s arguments in response to the court‟s sua sponte raised issues on the 

grounds that they were not timely asserted. 

 

3. The Court Abused its Discretion and Erred as a Matter of Law by Including in its 

Order Denying  the Trust’s Motion for Reconsideration an Additional Reason for 

Dismissal, Namely that the Trust Had Filed Only “General Denials” to Unspecified 

“Pleadings” Filed by the Defendants 

 

 In its “Order on Requests for Relief From Court’s April 27, 2009 Order” the 

court purported to buttress its dismissal order by stating: 

 “The Court made its Order for dismissal after having reviewed over one 

 hundred pleadings that were filed in the lead case of 06-C-501. Many of 

 those pleadings were filed by the defendants setting forth alleged facts 

 supported by affidavits or documents to which only general denials 

 were filed by the plaintiff. The Court got the distinct impression that the 

 plaintiff had this case “on the back burner” for years and did not want to  

 take the time to respond to very specific allegations.” [Appendix p. 210, 211, 

 Emphasis added] 

 

 The vague reference to “many pleadings” supported by affidavits and documents 

makes it difficult for the Trust to reply to this point. But a review of the case Index 

[Appendix p. 1-7] shows that from the date of the Structuring Conference after the Writ 

was  amended to add Alliance as a defendant a total of sixty six “pleadings‟ were filed by 

the parties. Of those, thirty one were filed by the Trust, twenty by Alliance and fifteen by 
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Down East. In other words, the Trust was more active in filing “pleadings” than was 

either defendant; and the total combined number of defendants “pleadings” (35) was only 

four more that the Trust‟s. Based simply on the number of filings, this is hardly the 

record of a plaintiff with its case on the “back burner.”   

 A constitutional right to trial by jury under Part I, Article 2 of the New Hampshire 

Constitution and the right to a remedy under Part I, Article 14 should not be denied based 

upon the mere “impression” of a trial judge. Furthermore, as the following paragraph will 

show, if anyone had the case on the “back burner,” it was the defendants, not the plaintiff. 

 In the relatively short period from January through March 2009 the vast majority 

of the pleadings were filed—fifty eight in all.  Parenthetically, this was the period when 

the Trust was attempting to schedule its depositions and was being told that they would 

have to be put off until March due to counsel‟s extended vacation plans.  During that 

period Alliance filed its equity action (08-E-593), moved to consolidate that action with 

this case, sought a preliminary injunction enjoining the eviction proceeding, filed motions 

for partial summary judgment and partial dismissal of most of the counts in this case, and 

filed a counterclaim alleging a violation of a right of first refusal (and then non-suited it 

after the Trust filed its answer). [Appendix p. 3-4: entries 54, 57, 58, 62, 67, 68, 69] 

During this same time when it was “unable” to schedule the depositions of its fact 

witnesses, DownEast also filed its own motion for partial summary judgment and partial 

dismissal. [Appendix p.5: entry74] In addition to these substantive motions, there were 

several discovery related motions filed by the parties. [Appendix p. 3, 4: entries 49, 55, 

61, 72] 
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 The record shows that the Trust responded to each of these pleadings, filing a 

total of seven pleadings in opposition to the defendants‟ motions. [Appendix p. 3-5: 

entries 56, 57, 64-66, 75, 87-90] For example, the Trust filed a detailed objection with 

supporting affidavit and documents to Alliance‟s Motion for partial Summary Judgment. 

[Appendix, p. 6: entries 87-90] 

 In summary, a fair analysis of the number and substance of the pleadings filed, 

and the time invested by the Trust‟s counsel shows that the Trust, although under 

significant pressure from a deluge of motions from the two defendants, had this case on 

the “front burner” and responded appropriately to every motion and other pleading filed 

by the defendants while simultaneously preparing for several complex depositions.  

 Unfortunately, without burdening the record on appeal with copies of all of these 

pleadings (which the Trust has elected not to do), it is not possible to refute the court‟s 

unspecific assertion that the Trust‟s filings were perfunctory as compared to those of the 

defendants. To this the Trust can only cite, as an example, its objection to Alliance‟s 

motion for partial summary judgment and otherwise respond that it took all motions and 

pleadings seriously and filed fully appropriate responses, supported by affidavits and 

documents where appropriate.  [Appendix p. 6: entries 87-90]  
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     CONCLUSION 

 

 For the foregoing reasons, the Trust requests that the lower court‟s dismissal order 

be vacated and that the case be remanded for a trial on the merits. In the alternative, the 

Trust would request that a sanction of fees reasonably incurred in preparing for the 

March, 2009 mediation would be a reasonable and less draconian sanction than denial of 

the Trust‟s day in court. 

 

Dated: January 21, 2010    Respectfully Submitted 

       Lillie-Putz Trust 

       By: 

        

       _____________________________ 

        Charles C. Douglas, III, Esq. 

       6 Loudon Road 

       Concord, N. H. 03301 

       N.H. Bar # 669 

   

       ______________________________

       John Anthony Simmons, Sr., Esq. 

       886 Lafayette Road 

       Hampton, N. H. 03842 

       N. H. Bar # 13007 

 

                

 

 

 

   REQUEST FOR ORAL ARGUMENT 

 

 The appellants request fifteen minutes for oral argument and designate Charles C. 
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