
HILI,SBOROUGII, SS
NORTIIERN DISTRICT

STAIE OFNEWI{AMPSHIRE
SI]PERIORCOURT
04-E42Sl

Edward J. Burke

Bunnyts Sqrerette, ,J"., *o-* M. Burkq
lMarie I. Brnke anil Bernardlne P. Donelson

AMENDMMIT TO PI,AINTIFF'S EMIBIT LIST

The plaintiff intends produce rhe following atlditional exhibits at the Trial in xhis matter which
sha[ occur on ltrIednesday, June 15, 2@5:

1. All Durable Powers of Attoroey slCned W Marie I. Burke.

2, All Health Care Powers of Attorney signed by Marie I. Burke.

3, A1l fassmittal letters conveyiag mnformed copies of Powers of Attorney, wills, trust
or .trust anendments.

4. Marie I. Burke's current will and all prior wills.

5. Marie I. Burke's Revocable Trust.

6, All amendrnents to Marie L Burke's Revocable Trust,

7. AII checkiqg account statemetrts, registers and cancelled checks of Maxie I. Eurke,

8. All summaries ef sflgcking accounts, income and expenses, prepar€d o[ Marie
I. Burke's behalf for accountants.

9. Copies of all statenents from stock brokers, investment advisors or others regarding
Marie I. Burke's stooks, bonds or any and all other investuents.

10. Copies of all bank accounts, certificates of deposit, stocks and bonds atrd any a[d
all other investrcots of Marie I. Burke,

11. Copies of all of Marie I. Burke's iucome tax retums.

LZ. Copies of all of Marie I. Burke's financial *"r;.

The plaintiff reserves &e right io update this list of exhibits up to and inclurling the
time of trial.
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Date: Iune E, 2005

84 Bay Street
Manchester, NH 031@
(603) 669-3970

Bquire, Danielle L. Pacik, Esquire ad Ruth ToIf Esqrdre, opposing sounsel.

CERTIFICATION

I hereby certiff that ou 86 day of June, 2005, a copy of the rvithin Amendment to
Plai$ifrs Exhibit List \pa$ mailed to James A. Normand, Esquire. ovide M. Lamontagne,

Edward J. Burke
By his attopey,

Vin&trd A. Il/enners, Ir., Esquire

vlt{cENTA"wE},tNERS, S, - A|TCRNEYAT tl$t- A4 BAy SrR€r- [,|AN(}{ESIm, NH 6tO4
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HIU^SBOROUGH, SS
NORT]IERN DISTRICT

STATE OF NEW HAIVIPS}IIRE
SUPERIOR COURT
04-E-0251

Eilwaril J. Burke
v.

. Buouyts Superette, Inc., Thomas M. Burke'
Marie I. Brrke and Bernardine P. Ilonelson

The plaintiff iutends protluce the following additional exbibits at the Trial in this mafier which

shall occur on Wednesday, June 15, 2@5:

1. Copies or origingls of all Wrlls oxecuted by Marie I' Burke prior to Jaouary 7 ' 1999 '

2. A list of Marie I. Burke's assets prepared by Thomas M, Burke and given to Ruth Tolf

Ansell, Esquire.

3. A list of Marie L Burke's grandchildren by name aud birth date prepared by Thomas

Burke and given to Ruth Tolf Amell' Esquire'

4. All documents relating to the purchase and/or sale of real estate situate at: Rockland

Avenue, Manchester, 
-NH; 

Nortb Adams af,d webster Streets, Manchester, NH; and

Webster Street, Manchester' NH.

The plaintiff reserves the right to update this list of exhibits up to ard including the

time of trial.

Respectfu lly submitted,

Date: June L3,2W5

84 Bay Street
Manchester, NH 03104
(ffi3) 669-3970

EdwardJ. Burke
By his 4ttorneY,

cent A. IVenners, Jr., Esquire

VINCENTA.WEI{I.IERS,,JR..Itr'TORNEY'\T TJS'- A4 BAV STREET- MANCTIESfER' NH @l(}4
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TIIE STATE OF NEW HAMPSHTRE

HILLSBOROU6H, 55
NORTHERN DISTRICT

SUPERIOR COURT

Dockel No. 0+E-023t

Edward J. Burke

V.

Bunny's Superefte, Inc.
Thomas M. Burke

Marie l. Burke
Bemardine P. Donelson

EX PARTE MOTION TO OUASH SUPBPOENA

SEEKING PRODUCTION OF DOCUMENTS

NOW COME Respondent, Marie l. Burke, by and through her attorneys, Ansell &

Anderson, P.A., and Attorney Ruth Tolf Ansell, and respectfully move to submit the

following:

1. On June 13, 2005, the Petitioner served upon Respondent/ Marie l. Burke, a

subpoena duces tecum, aftached as Exhibit A, seeking to compel the production of

documents at 9:00 a.m. on June I5, 2005; one hour prior to the commencement of

the trial in this matter.

2. AlsoonJune n,2AO5, the Petitioner served upon AttorneJ Ruth Tolf Ansell

a subpoena duces tecum/ attached as Exhibit B, seeking to compel the production of

documenG at 9:00 a.m. on June 15, 2005, one hour prior to the commencement of

the trial in this matter"

3. Each of the subpoena duces tecum include a demand for the production of

documents not included on rhe plaintiff's Exhibit List (filed on May 24,20O5) or



Amended Exhibit List (filed on June B, ZO0$.

4. The Plaintiff never requested the production of many of the documents

included in the subpoena duces tecum prior to June 13, 2005.

5. At the pre-trial conference on January 20, 2005, it was agreed that discovery

in this mafter would be concluded by May.2,2005. See Rule 62 Conference

Report.

6. Transmittal letters conveying conformed copies of estate planning documenu

and all other: sommunication between an attorney and her clients is protec-ted from

disclosure uridei ihe attorney-client privilege. Many of the re{uested documents fali

within the attorney client privilege. Rule 502, Evidence.

7. Many ofthe requested documents are not relevant to the pending issues and

the requests are overly broad, not being limited in time or scope. By example,

Maire l. Burke cannot produce copies of all income tax retums that she ever signed,

all checking account statements, registers and checks, or all investment statements.

B. An undue burden would be imposed on Marie l. Burke and Ruth Tolf Ansell

to produce all of the requested information in less than two days before trial.

WHEREFORE, Respondent Marie l. Burke and Attorney Ruth Tolf Ansell respectfully

request that this Court:

A. Quash the subpoena issued to Marie l. B urke;

B. Quash the subpoena issued to Attorney Ruth Tolf Ansell; and

B. Crant such other and further relief as the Court deems equitable, just,

and proper.

-2-
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Respectf u I ly subm itted,

MARIE I. BURKE

By and through her attorneys,

ANSELL & ANDERSON, P.A.

Date:June 14,2OO5

-R^-_
Ruth Tolf Ansell, Esquire
40 South River Road, Unit#32
Bedford,.NH 03110
(603\ 64+821'l

Date: June 14, 2005
-A=-

Ruth Tolf Ansell, Esquire
40 South River Road, Unit #32
Bedford, NH 03110
(603) 6448211

CERTIFICATION OF SERVICE

I certify that on this date I hand delivered copies of the foregoing to: vincent A.
Wenners, Jr,, Esquire, B4 Bay Street, Manchester, NH 03104; James A. Normand, Esquire,
15 High street., Manchester, NH 03104; ovide M. Lamontagne, Esquire, 1 1 1 Amherst
Street, Manchester, NH 03101; and Danielle pacik, Esquir., 111 Amherst Street,
Manchester, NH 03101.

Date: June 
'!4, 20A4

Ruth Tolf Ansell, Esquire

-r-
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SUBPOENADUCES TECUM

STATE OFNEWIIAMPSHIRE
HILI-SBOROUGH, SS

TO: ]\rls. Marie Burke
121 Arab Street
Manchester, I{H 03104

You are.required to appear before the lfi[sborough eounty $rperior Court, 300. Chestnut
Street, Manchester, New Hampshire, on Wednesday, June 15, 2005 beginning at 9:00 a.m, for
a Court Trial to be held by and betwixt

Edward J. Burke v. Bunnyts Superette, Inc., Thomas M. Burke, Marie I. Burke and
Bernardine P. Donelson

and you are required to bring with you and produce at the time of tle Court Trial aforesaid,
the documents in the attached list.

HEREOI'I'AIL NOT, as you will answer your default under the penalties prescribed by law.

Dated at Manchesbr; N.H. June 13, 2005

VNCENT A}JENNERS, JR, - ATTORNEVAT I.A'{ - 84 BAY STREET- MANC}IESTEN. NH OE1o4
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$wa1d r Burke v' Bunny's superette, Inc., Thomas M. Burke, Marie I. Burke and Bemardine p.
Donelson

Hillsborough County Superior Courf
Northem Distuict
DocketNo.: 04-E-025i

5 -

A1l exhibirs listed by any other party ro this acion.

Any and all e-mail correqpondence, hand-written notes or other docunents which
relate to this claim.

any aa! all e-mail correspondence, hand-written notes ol other documents including,
but trot limited to, accounting records, loan documents and tax returns which relate
to Bunny's Superefte, loc. and fhis claim.

Any trust documents or rrrills executed by Marie I. Burke.

Auy deeds to or from the parties.

Any and ail correspondence exchanged by the parties.

Any and atl pleadirys, interrogatory arswers, depositions, photographs or other
documents in the possession of any party to this i:rse or refterred to 6y uoy pur,v
in liis case.

All Durable Powers of Afforney signed by Marie I. Burke.

Health Care Powers of Aftomey signed. by Marie L Burke.

Ail tran,smittal letters conveyiag conformed copies of powers of Attorney, wills, trust
or trust ameodments of lvlarie I. Burke or ttre Marie I. Burke Trust.

All checking accoutrt statemeffs, registers and cancelled checks of Marie L Burke.

All sunnaries of checking accounts, income and expenses, prepared on Marie
I. Burke's behalf for her accountants.

!9pies or au statemerts from stock brokers, itrvestrtreot advisors or others regarding
Marie I. Burke's stocls, bonds or any and all other invesfinerits.

4.

J .

6.

7.

8 .

9.

10.

11 .

1?.

13.
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Copies of all brnk 2ss6unfs, certificates of deposit, stocks and boods and any and
all other invesmefis of Marie I. Burke.

15. Copies of all of Marie I. Burke's incooe ia,r retums.

L6. Copies of all of Marie L Burke's fioancial records.

I7. Copies or originals of all Wills executed by Marie I. Burke prior to Jaauary 7, 1999.

18. A list of Marie L Burke's assets prepared by Thomas M. Burke and given to Ruth Tolf
Ansell, Esquire.

19. A list of lvlarie I. Burke's grandchildren by name and birth date prepared by Thomas
Burke and given to Ruth Tolf Aruell, Esquire.

2A. Ail documents relating to the purchase and/or sale ofreal esfate situate at: Rockland
Avenue, Mauchester, NH; North Adams and Webster Streets, Manchester, NH; and
Webster Sffeet, Manchester, NH.

14.
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SI]BPOENA DUCES TECUM

STATE OF NEW IIAMPSHIRE
HILIJBOROUGH, SS

TO: Ruth Tolf ArueII, Esquire
Ansell, Barratlale Law Firm
40 South River Road
Bedford Place - Unit 32
Bedford, NII 03110

You are required to appear before the Hillsborough County Superior Courr, 300 Chestnut
Street, Manchester, New Hampshire, on Wednesday, June 15, 2005 begiming at 9:00 a.m. for
a. Court Trial to be held by and betwixt

Edwaril J. Burke y. Bunny's Superette, Inc., Thomas M. Burke, Marie I. Burke and
. Bernardine P. Donelson

and you are required to bdng with you and produce at the time of the Court Trial aforesaid,
the documents in the attached list.

ffiREOF FAIL NOT, as you will arswer yoru default under the penalties prescribed by.law.

Dated at Mauchester, N.H. June 13, 2005

., Justice of the Peace

VINCENTAI'IENNERs, JR. - AITORNEYAT LAW - A4 EAY STREET'- MANCHESTEF, NH @IO4



Edward J. Burke v, Bunny's superette, Inc., Thomas M. Burkq Marie I. Burke and Bemardine p.
Donelson

Hillsborough County Superior Court
Northem District
Docket No,: 04-E-0251

1. All exhibits listed by any other party to this action.

2. Any and all e-mail correspondence, hand-written notes or other documents which
relate to this claiu.

3. Any and all e-mail correspondence, hand-qnisen trotes or other documents including,
but not limited to, accounting records, loan documents atrd tax returus which relate
to Bunny's Superefte, Inc. aqd this claim.

4. Any trust documents or wills executed by Marie I. Burke.

5. Aay deeds to or from the parties.

6.. Any and all correspondence exchanged by the parties.

7. A,'y and all pleadings, interrogatory answers, depositions, photographs or orher
documents in the possession of any parfy to this case or referred to ty rny party
in this case.

8. All Durable Powers of Attorney signed by Marie L Burke.

9. Health Care Powers of Attorney signed by Marie I. Burke.

10. All transnitral leters couveying conformed copies of powers of Anorney, v/ills, trust
or trust amendflrents of Marie I. Burke or the Mrrie I. Burke Trust:

1 1 .

12.

A11 checking account statemetrts, registers and cancelled chect:s. of Marie r. Burke.

A1l summaries of checkiag accounts, incorne and expen$es, prepared on Marie
I. Burke's bebalf for her accouotants,

copies of all stateEents from stock brokers, inveshent advisors or others regarding
Marie I. Burke's stocks, bonds or any and. all other investneffs.

13.
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Copies of all bank accounts, certificates ofdeposir, stocks and bonds and any and
all other inyestments of Marie I. Burke.

15. Copies of all of Marie I. Burke's income tax return$.

16, Copies of all of Marie I. Burke's financial records.

17. Copies or originals of all Wills executed by Marie L Burke prior to January 7, L999.

18. A list of Marie I. Burke's assets preparcd by Thomas M. Burke and given to Ruth Tolf
Ansell, Esquire.

19. A list of Marie I..Burke's grandchildren by name and birth date prepared by Thomas
Burke and given to Ruth Tolf Ansell, Esquire.

20. All documents relating to the purchase aad/or sale of real estate situate at: Rockland
Avenue, Manchester, NH; North Adams and Webster Streets, Mauchester, NH; and
Webster Street, Manchester, NH.

14.

000051



GOPY
TI{E STATE OF NEW ITAMPSHIRE

HILLSBOROUGH, SS,
NORTFIERN DISTRICT

SI'PERIOR COURT
04-E-0251

Eilward J. Burke

v.

Bunny's Sup€rette, lnc.,
Thomas M. Bwke, Marie I.. Burke,

and Bemardine P. Donelson

PLAIIITIFF''S REOUESTS FOR FIIIDINGS OF X'ACT AIID RULINCS OF LAW

The Plaintiffrespectftrlly requests that the Court make the following fiadings offact and

ruling. of law:

1. There existed between Bemard Bwke, his wife, Marie Burke, aad their clildren,

Edward J. Burke, Thomas M. Burkq and Bemardine P. Donelqor, a verbal agreemenl that all of

the property owned by Mr. and Mrs. Burke, consisting primarity of tle business ktorr,n as

Bunny's Supercttq and tbe real estate and personal property which was derived primarily from

the profits and operation oftbat business, (i.e. sitr:ate on Fine stee! 68 and 100 webster sreeg

Liberty Steet and Amh Sheet) belonged to the members of the Bwke family in oqual shares.

Speoificaliy, Mr. Bwke and his children agreed thatthe business of Bunny's Superctts, the lond

and building on which it was sihutq aad various other rcal estate, in addition to Mr. Burke,s

estatg was "all of ours ia equal shares". The oonsideration for the agreement was, on the part of
f

the children, that each of them work hard in the family bwiness without compensation The

children did so and Mr. and Mrs. Burke, although keeping tbe legal tifle to the property ia their

name or names until 1999, acted in compliance with the agreement.

2. The agreement between the parties continued and was observed affer Mr. Burke,s

VTITENTN.TTENNERS, JR.- ATTCRNIY.If LJ\IIV- A4 BAY S'REET. MANdJESTER, NH €tO4
000052



death in 1991. Specificalln Marie Burke, Edward J. Burke, Tbomas M. Burke ard Bernardhe P.

Donelson agreed that all zuch property continued to be o'wned equally by the parties. 3.

3. Specificalln after Bemard Burke die4 the business lnown as Bunny's Supereffe was

owned in four equal shares (and incorporated and formalized by the issuance ofshares) aad it

was a$eed that N{rs, Burke woultl contimre to hold legal tifle to the real estate in her nane,

althougb Thomas atd Edwald Burke would maoage the pro,perp for her and generate net rental

for her income. The bwiness, the real estatg And the balance ofher estatq contiaued to be

omed equally by the four (4) members of the Burke Family dwing their lifetimes aud" at Marie

Burke's dea& would pass in oae-third equal shares to Thomas, Edward and Bemardine.

4. Oral agreements between parents and children to hold properry in such e Ina.nner or

to leavo an estate to cbildren in such a marner is not unwual iu New lilampshire jurisprudenoe'

See, Tsiatsios v. Tsiatsios- 140 N.H. 173 (1995) and Shaka v. Shaka 120 N.H. 780 (1980).

Compliance wit! the Statute of Frauds or Statute of Wiils is not required in order to enforce such

an agreemenl See, Foley v. Elliot Hospital. 93 N.H. 186 (1953); Bovle v. Dudle.v. 87 N.H. 282

(1935). The grounds for enforcing a contract include firll performance, part performance,

detrimental reliance, quantum menriq fraud, undue fulluence, and other equitable considerations.

5. Ia Tsiatsios. supr4 *re decedent orally promised to bequeath a farm aad motel to

his children in exchange for their promise to pmvide services to him without mo[etaxy

compensafion- The children performed lheir part of the bargain for a good part oftheig lives,

working hard tom a young age and foregoing maay youthfirl activities. The decedent often

repeated his promise regarding his bequest ofthe real estate to the cbildren in exchange for their

services. After his wife did the decedent tired a housekeeper and executed a will leaving the

property to his female housekeeper. Ihe jury found tbat the decedent bad made an oral promise

MI'IIf,NTA,WEI\DiIER.S, E. - ATTDFINSY,i.LAW- A4 BAY STRE:T- MAN(}IESTER. NH OS1O4
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