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TEXT OF RELEVAIIT STATTITORV PROVISIONS

STA,TUTORY PRO\{T,SIONS

RSA g 491:7 @005): .Iurisdtction

lXe supcior court shall take cognizance ofcivil actions and pleas, rea! personal
and nixe4 according to the cor.nse of lhe common law, o<cept srrh actions as d,e
required to be brouggt inthe distict oourts under RSA 502-A or the probate
cowts under RSA 547; of writs ofrnandamuq atrd quo waranto md of
proceedings in relation thereto; ofactions for support ofchildrenr ofunwed
pare,nls; ofpetition md appeals relating to higfuways aqd propgrty taken therefore
ald for other public use; of actions commened in tho probate or disrict corrts
where a right to jury tial is guaranted by the constitution; of aciions commenced
in a dishict oourt which are hansferable by shtrse to the superior corx! of suits in
equity uder RSA 498:1; ofpetitions ofdivoroe, nrdlity ofmaniagg alimony,
custody of children aud allowance to wife from husband,s propty for zupport of
herselfand children; ofpetitiors for new tials; ofpaitions foi Ae reaemition
and foreclosure ofmo4gages; ofall other proceedings and matters to be enterea
irL or heard a6 6aid cow by speoial provisions oflaw; and ofall other
proceedings aqd matters cognizable therein for which other special provision is
not made.

RSA g 498:1 (2005): Juricdiction

the superior cor:rt sball have the powers ofa cou.t oieqoity in the following
cases: Ctadtable uses; tusts other thsn sxpl€6s tusts as that term is defined in
RSA 564-A:l; Aa.d accident and rristake the affairs ofpartrels,ioint tenants or
osm€rs and tenaots in common; the rederirption and foreclosure ofmortgages;
comibution; wasb and nuisance; the specific perfogance of contactsf 

-

discoverJ,; cases in wbich therc is not a plain, adequate and oomplen remedy at
law; and in all other cases cognizable in a corrt ofequity, except that the court of
probate stall harae exclusive jurisdiction over equiablg matters arisiqg und€r itc
subject nathr jurisdicrion authority in RSA 542, RSA 547-C md RSI 552:7.

RSA $ 547:1 (200$): Court of Record

The cowt ofprobaie is a court ofrecord for oll prqposes.

RSA g M?:3(I[a[b)(c) @005): Jurtsdicdon

I. The probate corrrt ehall hare exclusivejurisdiction over the following:
(a) The plobale of wills.

. . . O) the gantirig of qdminishafion and all md6s asd things ofprobirte
iudsdiction relating to the composition, ",tminishatio& sale, settlemeng and final
distribution of esates of deceased persons, including &e assig@eNd of hometead
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and claims against 1fis sxecutor 31 arr/ninistdor for tlose services related to the
prior care aud maintenance oflhe decedent and tho administation of insolve,nt
eshtes and 4peals therefrom"

(c) the inrerpretation and conshuction ofwills and the interpretdion,
cols&riction, modification, and tenninatioa oftrusts as that t€rm is defined in
RSA 564-A:1, I.

RSA $ 56,LA (I) (20{15): Definittone

As used in this chapfer:
I: "Trusf means an e;rpress tust oreated by a tuust inshumen! including a will
whereby a trustee has the duty to adminisrer a tust asset for the benefit of a
named or olherwise described income or principal beneficiary, or both; *hust',
does not include a resulting or constuuctive tust, a business fust which provides
for certificaes to bs issued to ths b€neficiary, an investnent msq a voting trus! a
secudty insfument, a tust oreated by the judgment or decree ofa courg a
liquidation trust or a tust for tle primry pupose of paying dividends, interest,
interest coqrns, salcies, wages, pensions or profits, or employee benefits ofany
kin4 m inshumeon wherein a person in nominee or escrowee for another, a rust
created in deposits in any financial institution, or other tnrst the ndure ofwhich
does not admit of ge,treral trust a.{ministration
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QUES-IION PRESENIED

L Whetler the Superiof Court has jurisdiction over a claim offraud, duress, and .

undue influence in t"he creation and modification ofa revocable inter vivos trust and

transfers ofprop€rty to ard Aoa that fust,



STATDMENTOFTEE CASE

Rtward L Burke filed a complairf against the def,endantq Marie I. Burke Thomas

I\{. Burkg and Bernadine P, Donelson, and Bunn/s Superete, Inc. seeking relid in

connection with rigbts aid interests resulting ftom an oral agreeinent or understanding

thgt wss formed among the family members, thgt all members would equally oua the

family business aad aocuoulated prop€rty. Edward claimed frad, duress, and undue

influenge in the creation ofand amendmelrts to an inter vivos trust and trarsf€rs of

property to t.he fust by lvrarie Burke and &om the fiust to Thomas. The Trial court nrled

tbat it lacked jurisdiction to deal with lvlade's revocable inter vivos trust and, thoeforg

would desline to deal with Fdward's allegations offtaud duress ad undue influence.

A Motion to Reconsider was ile6 6t B6r*U on tle grounds thar the Trial Court

was in e,ror in its ruling. The Trial Court denied the Motion and ruled trrd Marie,s tust

was ao express trust under tiejurisdiction ofthe probate Court.

Edv*ard then brought a petition in Probde Court as a *protective filing. ad fled

this appeal to fhe New tlampshire Supreme Court. Edward's petition in the probae

coutt stded ftrt he believd tlat tle Superior cowt harl jurisdiction of tbe transfer of

property to the trust and rh't he did not wart to waive any righte ho migh have in probate

Court

Edwmd respecffirlly asks this Court to remand this matterto tle Trial Court with

instnrctions to firther remand to the Proba& court for trial on tle igsue ofsrhether or not

the creation and nodifications ofldarie Burke's Rovocable Trust and the transfers of

prop€rty by lv{axie Burko imo and out ofthe tust were the result of aaud, duress, and/or

undue isfluence and, if so, whatthe re,medy shall be.



STATEMENT OFTHEFACTS

Marie Burke (hereinafta Marie) tmtified tbat she may havg although she wasn,t

org had a will before January Z, 1999. (Transcript, Day Two (hereinafter oalled T), p.a,

Exhibit (hereinafter called E) 4D. Marie stat€d that she wasn't sure Xvhen the will was

drawn, or who drafted the dll, saying that sho 'thought Ruth did (referring to Attorney

Ansell)." Cf . p. 5-0. She also did nor tnow if she sigred the quitclaim ded fron he,ffelf

to the tust in 1999. (I. p.8, E. 5F). Marie did not recognize the rwocable trust

agreement when it was placed in front of her. Cf. p.30J2, E. 1F). Marie stated that she

didn't know why her dtomey, Mr. Iamontagne, referred her to Attuney Anse[ who

drafted hen will. (T. p.l0). Thomas accompanied her to the meeting where she met lvis.

Ansell who draffed her will" at Mr. Lamontagnes,s of,fioo. (T. p.1l). Muie did not

recall sending a letto to David DuDf, (a prwious officer of tle corporation of Bunny's

Superette) requa*ing that the stock ftom Bunny's Supoette gp to Thomas, nor does she

rememberwhovnoteit. (T.p.l1-l2rE ?T). Mariestafedthatshehadameetingwith

Thomas and Bernailine to discu*s tho gift of the srock to Thomas. (t. p.l4). Nfarie did

not remember receiving a preliminary draft of the will aad reviewing it with Thomas

be'fore signing i1. (T. p,20). She did veriry, however, that she reviewed a[ her legBl

documents witl Ttomas beforo signing them, that she relied upon hio, upon his advice,

and would not sip anything unless he said it was .,okaf; that he took care of

'ever5rthing." (T. p2Q 28,31). Thomas paid all oflfarie's expenses ad wrote all of

her chec,ks from her account (since 1986, every check for all ofMarie,s e4penses have

beeo paid by Ttomas);."he ir alwais tiere when I need htm.. e. p.2f-l24). Ttomas paid

the bill to Attorney Ansell for drafling the will and trug . Q. p.2l). l/arie tesdfied that



Thomas took care ofthe propertier, the tenaatq and the qrpenses through her real estate

accouft. (L p.28). Tne purchases ofboth properties on Liberty Stre€f and Webster

Stet were baoalled by Thomas, as well as the sale ofthe prcperty on Roc,kland Aveuue.

$. p.27, 29, E. 3 14 32F). Marie's estde con$isted ofreal property, stocls, bonds, cash,

ard the stock ofthe corporation CL p.39) lVlrie's edire estste vras tansferr€d to tle

trust (8. fF) whioh originally favored Tom and Bernadine, was modified (E. 2F, 3f) in

ways to exclude Edwad an( tiereafter, certain ofthe assets ofthe trust were transfsred

@. l5F) &on the tru$ to Thomas including the real estate on wlfch Bunny's Superette

was situated and tweuty-five p erceil {25y0 fiook intoest in Bunny,s Superettq Inc. that

was owned originally by Marie and then by the fust. Itomas confirmerl that he wa$

aware ofthe deed from I\4arie Burke's Revocable Trust tiat conveyed to him the lanrl and

buililing on which Buony's lMarket is situated. CI. p.88). He also confirmed tlat les

tfran two wtrks before the deed was exesutd Bernadine and lhe tru$ gifled him a tdal

of6fu percent (58/o) ofthe stockoftle corporation (T. p.SB). Attorney Aruell

confiimed this. lvlarig as trustee, gave her stook in the oorryany to Torr, and she also

deeded the land on which Bunny's sup€rstte $'as sited to Tom... approximately the same

time; or exactly on the same date, Srrnny gave her stock to her brother, TotL as well...so

at that point in time Tom oumed seventy-five percert ofthe stock in Bunny's superette

and also the lad on vihioh in sitcd, land and buildings. (transcript, Day One, p.ll).

when asked if she had revealed h€r activities to h€r so& Fdurard, regarding the drafting

ofthe wi[ the trust, the amendments xo the fust, and the preparation and exeoution of at

lerst tlyo deeds, ilfarie staterl the she didn't have to disclose this information to Edward.

(r. p.l3).



SUMMARY OF lEE ARGTJME}IT

To the extent tfre Plaintiffs appeal challonges the oorreclness of tle nrling of fhe

Tdal Cou( it is herdby modified asfollows:

The Plaintiffis concerned that the Trial Court did not raise tle jurisdictional issue

prior to trial and opposing couasel did not raise the issue eitho prior to the Trial court,s

order. The widence sot forth in the stat€meft of Facts was introduced d trial without

objectioq and no munsel for tle Defendants either objected to the introduction ofthe

evidence or raised thijurisdictionat issue, and the Tria.l Court raised the iszue of

jurisdiction, sua qponte, for the first time, in its decision. Accordingly, the precise

parameters oftlejurisdiction ofthe supoior court and the probate court w€f,e trot

litigated.

It is now qgreed by the Plaintiffthat the Trial court's decision on juristliction is

partially oorrect. The Trial court has authority to question its own jurisdiction at any

time. rthe decision had been made prior to hiat howwer, or tle issue raised dwing

trial, the Plaintiffwould bave had tle opporhrnity to initiate his action in the probate

court a that time. Instead, the Ptaintifffiled his probate court action subsoquedt to the

Trial court's ruling. Both this aotiou and the probate cor:rt action remain pending.

Acoordingly, the Plaintiffrequesls the Court to remand this matt€r to the Trial

coua with appropriate instruaions tci further remand tfte same to tle probate cow for

trial on tbe iszue ofwhether or not the creanion and modifications of the lvlarie Burke

Revocable Trust and the transfos of property to the tust by tvlarie Burke and from the

trust to Thomas Burke were the r€srlt of &aud, durest md/or undue influence.



ARGUMEFTT

trntroduction

The Trial Courg in its Orden dAext August 23, 2005, ruld:

'In additioq Edward accus€s Thomas of wongdoing as to tle 20M conveyances,
aod ofexerting undue improper influence over Marie. The Court fir$ observes
that it lacls jurisdiction to dirwtly deal witl tru*s zuch as Marie's revocable
rusq and with wils. See RSA 547:3 I. (a) aod (c[Supp. 2004); RSA  9S:1 (197
& Supp. 2004). The Court Xhus deolines to direotly deal with Edvard's
challenges to Mario's trust and will-related actions, inoluding his. contcrxtions that
Thomas bas wrongftlly acted in connection therewitb or has exerted unalue
iofluence.'

Thereafter, the Plaintifffiled a Motion to Reconsiden alleging thd the Triat Court

was in error with respeot to its ruling and the Trial Court, on Septenbo 26, 2005, ruled:

'Tn so doing the Court first obs€rves tfrat tte trust of Marie I. Br:rke is plainly an*erpress tnrsfl within the meaning ofRSA g 564-Al, I. Second, the Probate
Court has "exclusivejurisdiction ovr equitaile matters arising under its srbject
matterjurisdicrion aurhority in RSA g 542..."RSA g 498:1; See also RSA 542:3-
b, and RSA 547:3, I (a), (c), and (d). The petitioner misstates rlie law when ho
asserts tlat &the law in New tlamBshire is settled tlat the Superior Court hos
jurisdictioa ofinter vivos transfers and tru$s utrtil the transferor dies.. gee FL,s
Response to Resp., Thomas I\{. Bwke's Supplemental Objection to Plaintiff s
Motion to S$ Aside, Modifr, and/or Reconsider Decree, dated Septmb€r 21,
2O05 at 1; Third the Supsrior Court srbjeot mater jurisdiction restraints require
that this Court dot pass on tlose issues that directly pertain to the tnrst ofl\darie I.
Bwke. The Court cluifres flat it mekes no nrlings as to, for o<amplg the
petitiono's challetrge to the transftr of stoc,k (through tle tust) to Thomas Nt
Burke from Marie I. Burke as tustee; or as to his challenge to the deeding
through tle aust to_Thormas M. Burke of certain real property associ*ed with
Bunny's Supoetto.l Fourtll the parties' failure to raise ttt" *fiect rutto
jurisdiction limitation of this Court during the tial does not somehow provide tlis
Court with proper $rbj€ct Dratterjurisdio.tion Finalty, any party here re,mains able
to initiae 4propriate prooeeding in Xhe probce Coun as to md€rs or issuee
within that Court's srbjirt matter jurisdictioa,,

: ry 9r{ rSF trrt iB findings relarive to ilfrrie I B6trc'6 ndil adtust, 0s ser frrih oD pages 9-10 of
ils Ord€r .rrdd AuCu$ 23, 2005, do ro sore rhan trafk th€ rmdistrfadibmologr of fre willlnmt
eneqtions lvfuie L Bu*e €dered. rbrther, tte cout withihms ti€ fmdrng &aa "Tbornas gave !o trm€y
c other co'nsialerdion for thFee $nvsyee€s eitl€r to Nfuie (d h€r tnrf) G B€rnaditra: Ttis specific
ffrding goes beyond the Corrt's mliect m'ttsjurisdiction:inso&r os it directly dcats with tltuii t SE&e's
tnd-rclded actios, md ir umecessary in cmnection with the Cmt's treahnil of B€rnadirc p.
Donelson's sto& c@veyance.



Theree0er, t&e Plaintifffiled tis Notice of Appeal on October 2e 2005, stating

tlIe iszue as follows:

"Whether or not the Superior Court has jurisdiction to hear Edward J. Burke,s
claims related to the fraud, duresq and/or'nduo influenoe of rhomas M. Burke in
the oeation of and amendments to lvlarie I. B'rke,s rwocable, ifter vivos, .pour
ovefl trirst deeds ofreat estste to the trust, faosftrs ofcther property ti the tust,
and a deed from the trust ofthe land and buildings on wbich Bun:ny,i Supoettg
Inc. is situat€d to Thomas Burke pursuart to RSA 49g:1.

The Trial Couft ruled it had no jurisdiction pursuant to RSA 542:3, I(a) and (c) to
d€al with "fu$ts such as lvfariets revocable tust, aad with wills..

The Appellaht claims that the supoior court bas jurisdiction over trusts other
than *oryress tru$s" as ihat term is defified in RSA 564A I (i.e. inter vivos .pour
ov€r' trusts) and that the Probate court has no such jwisdiction unless an
interestbd party files a motion to invoke tle same purzuad to RSA 56zl_B:2_201.
Marie Burke's tnrsi is not ao express trus srbj€ct to tle exclusive jurisdiction of
the Probate court. It has nothing to do with tle adminishafion ofthe €stste of a
deceased person and, read together with her wil[ is intended to b€ a *pour ovefl
hust specificauy designed not to be "subject to the administration oriurisdiotion
of the Probate Court" See RSA 563-Al and tr; and Wills. Irgsts. and 6ift.&
DeGrandpre (1 997), s,ction 2I -2."

Affer the decision oftle Trial cour! tle Flaintiff bror:ght the perition in probate

Court as a'lrotective filirrg." Tte petition stated ttat tie Superior Cruft ruled thai it did

not havejurisdictiou 1o .o16 sa the ptninfifrs claims related to fi'aud, duresq and/or

undue influence of ltomaq M. Burke in tk creation of 4nd amendments to Ma'ie r.

Burke's revocablg intu vivos, "pour ovu'tust, deeds ofreal estde to the tust, trarsf€rg

ofotier propaty to the trusl and a deed fram the trust ofthe knd and buildings on whioh

Bunny's Superette is sifiiat€d and fratsfer of stock in Bunny's Superette, Itrc., from fho

trust to Thomas. \{hile the Triat cout ruled rhat fte probate court has exclusive

jurisdiotion over this rnafter, tle Plaiatiffbelieves that rhe supoior court has jurisrliction

because ofthe bifircated iszues ofrhe creation and modificatio$ ofthe tust (cono€d€d


